


1 Role of the Judiciary

In the British Constitution there is no authority above the Pﬂf“‘ﬂ_ﬂ‘lﬂnt
which can make and unmake any law whatsoever. The sovereignty
of Parliament means no court is in a pc:sitif:rln tr:::- decalare TJT*:EPETEH
passed Acts of Parliament invalid or unconstitutional. In the United
States there is a system of judicial review based on the idea that
some legislative Acts or some actions of the executive may be
unconstitutional in terms of the provisions of the constitution. In
that country the court plays a crucial role in interpreting the
constitution and its judgements affect decision of politicians. In
Britain, partly because of the lack of a written constitution, and
partly because of the doctrine of parliamentary sovereignty, the
court's political role is limited. There is no judicial review of
legislation. However, there is judicial review of executive actions.
The British courts are competent to decide if a minister or his
agents have statutory authority for their action and declare the
office-holder guilty of ultra vires li.e. acting without authority), or
of error in law (i.e. improper Act). The judges are however reluctant
to declare an Act of Parliament unconstitutional since, if they do
so, they would face the allegation of usurping the legislative
function.

Hence the dominant orthodox view that the judicial role is
passive and uncritical, as judges simply declare, find and apply the
law to particular cases and disputes in an impartial, unbiased and
disinterested manner.

This orthodox view of the judiciary has been challenged recently.
Lord Reid (the leading Law Lord of the 1960s and early 1970s)
said that "there was a time when it was thought almost indecent
to suggest that judges make law—they only declare it. But we do
not believe in fairy tales anymore. So we must accept the fact that
judges make law".

In Britain there are two kinds of laws : statute |aw and common
law. Statute law is made by Parliament and may override common
law which is made by judges. As judges decide the cases that come
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II::EIme them and give the reasons for their decisions, so their
judgements grafdually form a body of law because of the power of
precedents whllch act as a guide to future judgements in similar
cases. There is no doubt that judges make law through the
development of "their” common law. The orthodox view, however,
fails to recognise that the interpretation of statuie law is a “creative”
function that also involves the judges in making law. In easy cases
the judges apply settled law to disputed facts. But in "hard cases”
where the settled legal standard [rom precedent or statute clash or
do not provide a clear answer where the strict application of law
may be "‘unfair’”’, judges quite simply rely on deductive reasoning
from law and precedent. In these cases. J. Bell writes, "judges
have to make important value judgements in which they create or
shape legal standards according to their views as to the best answer
they can reach. Inevitably, the judge does not come 1o a case
netutral as to the political values to which he is to give effect. but
with a necessary degree of political commitment”; and so in _lhd_ase
cases, judges make law.’ Lord Develin, a distinguiﬁhed jurist,
also recognises that judges do make law.? In reality, judges have
always played a much larger role in law-making and in ':_iEClj'rl'g
issues with a political content than has generally been ﬂdm‘t:{e | ”
Britain, then, judges are powerful political figuers Ll

“and give direction to society.

2 Characteristics
- of the Judicial Svstem

T m is examined it would reveal a number
4 th:e Er',ngh_Sh ]E‘l:hctl’z!ﬂt?:;: These features are disr:msgd b.elc:ﬂ:'d.l
of distinguishable . : courts. The English judicial
1 Absence of administrative { 3 distinction
: terised by the. absence ol a prot inds |
gysiem 15 ;I:.araﬂ courts and administrative courls as ONE finds 1:1
between ﬂrdlna?ycﬂn[jngnta] Europe. In recent years, of ;:lt?L;rfE.
foe cogniies 5 | administrative tribunals have been establis 1[; 1
many, quashjip fcie f:aa]way,f- connected with some Mlt'll?-t;!.i. 21.1
ueially, thugh T.“Dr[he officers of the government caj1a;|c:|;-|.11 5}:;:
whereas i for certain acts done in their _[]”".:m L[a?m-_-;t;
Itr;l thE ﬂrldi::ary Eﬂurﬂls b ¥ e rECDgniEEd no {liﬁhﬂctw}n wwes
. the English comim

. - Jdinary cilizen.
' 1t official and those of an ordine |'~L'Llrrm
' the acts of a governme! 2 e upon this right of the citie

' real | g
g ove laic £ fore the ordinary courts |
{ trial by a single

actice ©
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judge is carried further in England than in any other country M.,
Cases are fried in the first instance belore a single Magistirats
although appeals are generally heard by three, ar sametimes 1y,
Judges sitting together. This practice has prevented the growth o
a large and badly paid corps of magistrates.

3 Extensive use of the jury system. A third characteris,
of the English judicial sytem is its extensive use of juries. Reform:
introduced in 1933 have made recourse 1o a grand jury practically
obsolete, but juries are still emploved to decide on matters of faer
In criminal cases. They are also used in civil cases, although nos
if they are decided by equity. The judge has a fairly broad degree
of discretion to order trial with or without a jury, but there is
always a jury whenever a man's personal honour is implicated. as
in cases of libel or arbitrary imprisonment. Thus the jury system
has not been overworked and over-burdened in England as it has

been ip-the United States,
_,ﬂ/d:uble hierarchy of courts. A fourth characteristic of the

English judicial organisation is the bifurcation of court business
Unlike courts in the United States, British courts do not as a rule
exercise both criminal and civil jurisdiction.

5 A compromise between centralisation and decentralisation.
A fifth characteristic of the English judicial system is that the
judges normally move about the country or circuit. This helps to
avoid the disadvantages likely to be encountered in a systern of
justice that is highly centralised. It also means that relatively few
judges are required, so that their prestige is higher than it would
be if they were more numerous. The county courts, with wide
powers of jurisdiction in civil cases where the sum involved does
not exceed a specified figure, are grouped into 59 circuits. This
means that a very small number of judges is still sufficient to
enable a court to sit in each district at least once a month. Criminal
courts are likewise able to manage with comparativaly few judges
because the lower courts are not in permanent session. Persons
charged with non-indictable offences are mostly tried by Justices
of the Peace in Petly Sessions, while other cases are heard al
Quarter Sessions or al the Assizes, which are heard three or fD“f
limes a year in various provincial towns. But all courts of appeal
sit in London.
—6 Independence of the judges. One of the mutstandlr;ﬁ
characteristics of English judges is their independence. In the W ?
of Jennings, "No allegation of partiality or corruption or pelitica
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influence is ever miacle adgalnsl British -I|1r|“i"' T he .IIJr!"ir--. Ay
appointed by the Crown and hold olfice lor lile or duaring: aeed
behaviour. Parliament connet criticise the decisians of the J'.r.,j.,...r
They are free from the control of beth the excoutive and Parli .-.-r.'.:n‘
7 Absence of power of judicial review. In the Unitod Siates
a law enacted by Congres, may be declared unconstitutionael, sl
b'!,i' the EUFTE‘FH'E Court but thie E'.hﬂ]l'.h rurir_p.'”'J,u dJoes nal posuess
such power. In England no law enacted by Parliamen! ran he
declared uncanstitutional by the courts, for nothing thet Parbament
does can be overruled by any court. The English courts can interpre
Acts of Parliament but they cannot declare a parlismentary statute
invalid simply because it contradicts the provisions of Magns Carta
the Petition of Right. the Habeas Corpus Act, the Bill of Righis,
etc. But a law made by American Congress can be declared invalid,
if it captradicts a provision of the American Constitution
_Bsdudiciary as the protector of citizens' rights, [n the
United States, China, Indiz and many other countries the right of
the citizens are guaranieed to them in the constitutions of their
country. The English citizen hes no constitutional right in this
sense. But in England the rights of & citizen rest simply on the
age-old assumption by the courts that a citizen is free to do anything
except what the law forbid him to do. Thus the judiciary in England
acts as the protector of the rights of & citizen. The courts retain
full jurisdication owver all acts «f the government.
gislative organ as a court. A unigue festure of the
English judicial system is that the House oi Lords is the highest
court of appeal in the country. Neither in the United States nor
in India an organ of the Legislature can play this rale. OF coursa,
all the members of the House of Lords do not hear cases, Ten
Law Lords—the Lord Chancellor {the presiding officer of the House
and a member of the Cabinet) and nine Law Lords—exercise judicial
function-whick belongs to the House as a whole,
10”Speedy trial but costly litigation. The English judicial
administration is characterised by its speed. Cases are wnir.-d_mmc*
rapidly in English than in Americen courts, This is mumilgs due _1-,-
the greater discretion which English judges possess in -I':hidl-|'llr_._ﬁl‘..'-.'llﬂ'.
legal technicalities. But the greatest rjrgfr_*m‘c}r English justice Is its
expense. litigation is costly in England, The Labour Government
tried 1o tackie this problem by the Act of 19438 which extended
the scope of legal ol insthiuted under provieus legislation Much
more still need to be done. however, before the udicial system will
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be truly democratic and no citizen ever debarred from going to lay

simply on ground of expense,

3 Judicial Organisation

The courts which apply the law in England and Wales are divided,
broadly speaking, into civil and criminal courts.

1 Civil courts
The most important of the primary civil courts in England and

Wales are:

1 County Courts. For civil cases, county courts form the bottom
rung of the judicial hierarchy. They have wide jurisdiction and in
fact decide a large number of civil actions. There are some four
hundred County Courts in the country, and they are so arranged
that there is no part of the country more than reasonable distance
from any of them. Their jurisdiction includes nearly all common
law actions, provided that the amount claimed does not exceed
£ 400. Cases which fall under the specific jurisdiction of the County
Courts, however—e.g., those connected with hire-purchase
agreements and rent restrictions—are tried irrespective of the
amount involved. County Courts are presided over by a paid judge,
who almost always sits alone, though he may sit with a jury.

2 The High Court of Justice. Civil proceedings may also be
instituted in the High Court of Justice, the higher court of common
law, which can decide whether to try the case itself or remit it to
a County Court. The High Court of Justice is made of three
divisions. The Queen's County Bench Division, staffed by Judges
who are mainly concerned with the more important civil actions,
but who also hear criminal cases at assizes; the Chancery Division,
in which actions involving settlements, trust, the administration of
the estates of deceased persons, company and bankrupt matters,
and some tax cases are heard, and the Probate, Divorce and
Admiralty Division, dealing with the proof of wills with Admiralty
and Shipping cases, and with divorce. The High Court has original
jurisdiction and also hears appeals or points of law from Quarter
Sessions and Magistrate's Courts.

3 The Court of Appeal. It is a central tribunal sitting in London.
The Court of Appeal hears civil appeals from the County Courts
and the High Court, It is headed by a judge called the ‘Master O
the Rolls'. assisted by eight Lord Justices of Appeal.

4 The House of Lords. From the Courl of Appeal iy further
appeal is possible to the Supreme Court of Appeal in civil cases™
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urisdiction where 1-1 -L_t the Peace, These 'm.-r””” owesl courls

and a large numt 1I'.H:"m“ accused of all kinds ol 881 Aumimery

A I. 1.“' of 1hie losi saricius Tdls s ol minor ollences
itho o 15 ind ,

mauirie ]im a jury, These Courls are 'I“ql]hh !””"“L'l'h -

i cs Dy aniely iy it Als0 see

whether '31:1112111 ;?1:5‘::?.11.'!-51 .llnh'? indictable nlEum-._-gIj{]r”lj::.]::,l:.::?:i:

a l'lf'lglmr COUTL. accused person should be commitied oy 1ri.-1! ni

.:’_Cmu'rs of Quarter Sessions, U >
Administration Act (1962) ‘E_':mu-:r !m]m.. e F'I-h?mml dJuslice
countios and boroaahe e .m'.i it of Quarter Sessions in bath
thay thiink recassny. with ‘ ‘Hl.'.‘llll.l-l.'!d tu hold as many sessions as
Their jurisdiction covers all ;111:1::]1*'““”“ 91 aur ST ST snnualy,
though thev" are debarred I'n:un“; mosl serious indictable offences,
death sentence or imprisonment Tfymgli'frt]~II15‘I'l'Ll'mm_1 ”'lm Satem e
both beorough and -EDLIHt‘y -:Hgi.:-_.nsm"ri] L ey ik sppiias. 2
legally qualified El'I.E’II‘]TIEII'I‘[.i;nt}Wh‘ ey ::I-m 13r{:.~:u1lud_ owver by a
sessions). as a 'Recorder’, in borough
_ 3 Courts of Assize. These are branches of the High Court held
in the country towns and big cilies three times a year, The assize
judge work in circuits covering England and Wales, trying the most
serious criminal offences committed in the country. They may also
hear certain civil cases, although most of the time is devoled lo
criminal work.

4 The Court of Criminal Appeal. Its jurisdiction covers appeals
from persons convicted of crime at the Assize Courts and Quarler
Sessions. Appeals on question of law may be brought as a right.
but on other grounds only by leave. The Court of Criminal Appeal
consists of the Lord Chiel Justice and a number of Queen s Bench
judges. three is the usual number. The Criminal Appeal Acl {HME
allows the Courl of Criminal Appeal to order a new tria ""';“F“
this is in the appellant s interest, either because he hlﬂﬁ_ﬂf?kﬂ ‘;T
new evidence to be heard or becausé new Ewde'.l:t.j11-,3:11{;{2“:;3;”1]
the notice of the Home Secretary and been referred e :

Where there has been an acquittal, however. no-new i), can o

ordered.
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| for the abolition of the
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I lonasce, :

The Criminal Appeal Acl ERIHE [n'r}wﬂf
Court ol Criminal Appeil and the jransle |
Court of Appeal which now has a clvil divis

chivisiond.

4 The House of Lords
as a Court

T Honwse ol Lovls is the
Seotland and Northern e laned,
jurisdietion ol the High Courl

tribunal of fengland and Wales,

in which Is vested the ancient
of Parliament. It is the highest

court of appeal in the United Kingdom, Al ane time. it claimed
ariginial jrrisciction o (ry civil cases. The exercise of such
jurisdiction in ihe case ol Skinner . East ndia Company (1666)
leel Lo profonged dlispute betweern Lords and Commons, and the
Lords were loreed in the enel to abandon their elaim. About the
wome time the ease ol shirley v, Forgig esiablished the right of the
Lores 1o hear appeals Trom lhe Chancery Court,

. The House of Lords no longer

The present position is this :
exercises any original jurisdiction. Ior England, Wales, and
Northern Treland (aned for Scotland in civil cases only) il is the

court of lasi resorl.

Appellate jurisdiction in civil cases. By the Appeliate
ion Act of 1876 appeals lay to the House of Lords from
Court in Scotland
(s

sUprene

Jurisdic
(e Court of Appeal in England, and from any
or lreland (rom which error or appeal lay to the House al Lot
belore 18706, g
ffvery appeal is brought by way of petition for the reversal
variation or alteration ol the order or judgment ap sealed Eignjnﬁ ;
ar (hat the petition may have such ther yeliof |E._|1q-=”“. I‘n;EEli“ﬁw
(e Queen in Her High Court ol Parliziment -m't-' Seeil ili*""l'
gipcee (he Administradion ol Justice (Appeals) Act ‘ﬁi'i‘d.ll o apped
lies Irom the: Court of Appeal to the ]I{:-u*-u'lt |1 i , .]I r’ Jeave
of the one or (e el her, se ol Lords save DY
Appellate jurisdiction in eriminal cases. licfore 1907 et
wils no general right al appeal 1o the House {.]J |ﬂ|']:|1"1 “" crimind
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criminal cases lrom Scottish Court T L
The sittings | : I
: 15 of the House ol 1
: SARTS - 1k orids Tor judicial sl are
ordinary sittings ol the House st hie =|:,;+ :.. |“ ” II:L| | .rl-1
: ph2 . i e f |IJI'11| 1] 1 3
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technical points of law which corme
s B | : ne up on appeal from the courts
elow. By convenlion, all such appeals are heard by the Lord
Chal?ccllnur. the nine Lords of Appeal in ihe Ordinary (Law | ard!
5 . _ | : .
s they are commoanly called), ox-Lard Chancellors, and such uther
peers who hold or have held high judicial olfice. Although members
Ef the House of Lords, they usually are not hereditary peers The
ord Chancellor, & Cabinel member is the presiding officer ol the
House. The Law Lords hold peerages far life. They are men el
I'_ugh judicial distinclion, eminent judges or lawyers who are made
life peers In order that they may exercise judicial [unctions which

belong to the House as @ whole.

On the hearing of appeals there mu
They hear arguments separately from the House as an Appellate

Commiltee (which may sit simultaneously in (wo divisions). but
their judgment 15 delivered when sitting s the House of Lords
Technically, it lakes the form ol motion, each judge making @&
speegh1 which may be prinlcd instead ol reading aloud, expressing

his concurrence oF dissent.

5 Independencé
of the Judiciary

The independence of the judiciary {rom political contral or influence
is a "key F'Tinciplu al the British Constitution” ¢ Iy Britain the

independence of judaes has been ensured in the following wabs
1 Appﬂintmem and removal of judges. Judges vl the High

Court and the Courl ol Appeal. with the gxceplinn ol the Lord

«f be three Law Lards
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Chancellor (whe is a member of the Cabinet), are appointed by
the Crown. but are not normally removable by the Crown. They
are, astensibly at least, appointied and promoted on prolessional
rather than political grounds.

Senior judges have also security of tenure. They hold thejr
offices ‘during good behaviour’. They may be removed by the
Crown only upon an address of both the Houses ol Parliament.
This remedy has never been used since it was laid down in the Act
of Settlement (1701).

2 Salaries of judges. The salaries of the judges are fixed and
not voled annually by Parliament. The salaries are paid directly
from the Consolidated Fund.

3 Freedom from executive control. The legal system is
formally under the control of the Lord Chancellor, a distinguished
lawyer holding Cabinet rank, The Lard Chancellor supervises the
courts but does not intervene in the administration ol justice.

4 Freedom from legislative control. A judge cannot be
criticised in Parliament except on a substantive motion which implies
clear evidence of misbehaviour. If an address for the removal of a
judge is presented to the Crown by the House of Commons. the
judge is entitled ta be heard.

5 Judicial immunity from civil actions. Under the common
law, no action will lie against a judge for any acts done, words
spoken in his judicial capacity in a court of justice.

Despite these saleguards it cannot be said judges are
completely separated from the world of politics. The Lord
Chancellor, the head of the British judiciary, is a member of the
Cabinet, presides over the House of Lords. and vet plays a judicial
role. The House of Lords has a judicial function, acting as the
supreme court of appeal, the Law Lords sit in the Lords and
usually speak on legal matters. In short. the judiciary is an arm aof
the state and judges have always plaved a role in deciding issues
with a political and policy content. Governments have been
prepared to use the judiciary—and above all the image of the
judiciary—for political purposes: for example, Lord Widery's inquiry
into "Bloody Sunday’ in Londonderry (1972), Lord Denning’s inquirv
into the securitv aspects of the Profumo affairs (1963). Lord
Scarman’s inquiry into the Brixton riots (1981}, Lord Justice
Taylor s enquiry into the Hills borough football tragedy (1989) and
Sir John Mav’s inquiry into the convictions of the Guildford F

11989).
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Some critics POINL gy that jui]
may Iry to be

G 95 may be inde
‘ ! [air and '‘Mpartial there
independence, | Mmalters of “nati
can cover a multityge

: . of Ein‘:'i—-—
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by the executive of habeqs Corpus
Griffith has illyst

Pendent and
are limits on this
onal SeCurity”—a phrase which
the udiciary will not (question
ds acquiesced in the suspension
(Liversidge o, Anderson). John
raled how judges have frequently been partial to
the interests of {he authorities in cases involving property rights
and law and order and been hostile lo trade unions. The political
views promoted by judges are "normally associated with
the Conservative Party" 4 This is so because judges "are the
product of a class ang h

ave characteristics of that class”, The
senior judges constitute distinct elite group that comes from
middle-class professi

onal families. iIndependent schools, Oxford and
Cambridge, and by

virtue of the job and the pay, they stay lnckﬁd
within that class. Judges are humans with human prejudices. No

wonder therefore that their class, religious and E.lhn.ic backgrr'_::;u;i
are likely to influence their general attitudes, which |lr| turn :.I e
translated into particular views on particular legal issues.

' ' iing of
personal views and attitudes of judges intrude on their making
legal decisions.

they



Chapter 10
The Federal Judiciary

1 Judicial Review : Origin
and Development

3
review a legislative acl or an executive action to see whethar 2
inconsistent with the country's constitution, and if the court find:
that it is, to declare it unconstitutional and hence uneninroest
This is a great power enjoyed by the Supreme Court of the Units
States. lts exercise by the Supreme Court, or the possibility tha:
would be exercised, has been an important factor in the develogpman:
of American political system. No other court in the world exarcize
this power as it is exercised by the Supreme Court of the United
States.
Origin of judicial review

"
e
i R

Supreme Court the power to pass on the constitutionality

legislative acts or executive actions. However, most historians agras
that the Founders of the constitution favoured judicial review—
narrowly conceived. Its textual basis is the Supremacy Clause and
Article 1ll, Section 2, of the constitution which states that judi

to keep the legislature within limits. The framers of the constiution
therefore believed the Supreme Court might declare unconstitution=
acts of Congress that plainly contradicted specific provisions of In
constitution. In addition, judicial review furnished the court witn
means of self-protection against legislative encroachment. But. i

-
1T

no case, the framers believed that judicial review would be 2 palicy
making power as it has been today. . | g Ee

It was however the Supreme Court itself which E:Iabh-:-;:tjr;:;
power of judicial review through actual exercise of that pjﬂl;-: |:—
it did in the famous case of Marbury v. Madison decided by LHiE

Justice John Marshall in 1803.

Federaiis
In the election of 1800 President John Adams and the ! :L:..--.:_c

were defeated by Thomas Jelferson and til-m DEJI‘.D:::?:[ic:EiI::‘{,DI:;--
The outgoing President Adams appointed the Federails

b S T ]
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t‘l:uz high public official, the Secretar;nfﬁmandamus aven: againsi
dtdi_il"ﬂ‘-'e authority over the execulive ot AhBL I the: COUTLS
aving staked out the Court’ o
urt's cla -
the Supremeé Court had juriﬁdictig;ﬁ;ﬂatﬁhau considered whether
the Judiciary Act of 1789, Section 13. the SE issue at hand, Unée
authorised 10 csue writs of mandan-ms Lo p;e:ﬂe CDuﬂ-had o
under the authority cam ithi L ons holding office
y e within the description but th
C i 1d : i P ut the Supreme
ourt cou not issue & writ to such an officer because the law i
unc{:nstitutinnal". Why? Marshall argued thal the mnamutiml:u
PTESCT!bEd SIEJdEC1[1CFLll';.; :tjhe court s nrig?na'l jurisdiction, thal this
S not include the power 1o 155UE writs of mandamus 10
ler: © icials. and the _Cﬂngress had no power 10 alter this
tEDnZ Therefore section 13 of the Federal Judiciary Act was
titutional. because it tried to extend the court’s jurisdictian

heyond what the constitution specifies.. C:}nﬁequent!g. Marbury's

application for a mandamus was not granted.
Having declared void a section of the Judiciary Act. Marshall then
-od his famous argument defending the court's power {0 deciare

cr.:mst':luli-:mni. sts on three

uncons

His argument res
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general principles. First, it is the particular du’r},l ol the courts Ir

interpret the law—that is, 1o say what the law is, and since the
constitution is law the Supreme Court is duty-bound ta interpret the
constitution. Second, the constitution is ''the fundamental an
paramount law of the nation™ and therelore superior 1o congressiona
law. Third, the judges while assuming office have taken oath 1,
protect and uphold the constitution. The Court will therefore enfare.
those acts of Congress that conform to the constitution. This mear,

that where a congressional law contradicts a provision of e
constitution, the court will enforce the constitution, the fundamenta
law, and ignore the law of Congress, that is. the court will refuse 1.

enforce the unconstitutional law.
Marbury v. Madison ruling was crucial in establishing the Court s

power of judicial review but the case did not define the scape of
judicial review. As President Jefferson and other Republican:
reasoned. the ruling merely meant that the court could strike down
laws that affected the judiciary itself {(as the Judiciarv Act of 1789
did), but it had no power over matters falling within the jurisdiction
of the other two branches of government, because each was the
judge of the constitutionality of matters within its own province
Not until the Dred Scott Case (1857) in which the Supreme Court
invalidated Congress’s attempt to abolish slavery in the territories,
did the court destroy Jeffersonian theory and linally established the
power of judicial review.

Development of power

of judicial review

Between 1890 and 1937 the Supreme Court began to exercise
its judicial power in a manner that provoked challenge to its authority
and precipitated a constitutional crisis in 1930. During this period
the court behaved like a super-legislative guardian of a free-enterprise
system by striking down legislations designed to control the ill-ettects
of industrialisation. The issue involved was property rights and how
much power the government had to regulate the cconomy. While
standards of reasonableness of requlation of the economy should b
matter of legislative decision the Supreme Court claimed ths
authority for itself, The Courl gave a novel interpretation o the
“due process clause'’ of the Fourteenth Amendment ol the
constilution hqu hr.'|di||g that il the justives considered 1-4_~Equ[._ll'l-."lr': l'.'lf
privale interests unreasonable it would mean denial of persons I_hﬁ!f
property without due process of law (i.e. principle of natural justice!
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The Federal Judiciary
This thinki =
ing doninated tl -
a ; d the co
c|2d continued inio the 1930 W!;:;l 1r1;1h¢=_ car.ly part of this century
Rﬁ“"” many New Deal laws—the T B ety 0 Tve 3L aredel
ecovery Programme fro 1eart of President Roosevelt'
constituti i m the Great Depression— :
ional authority of th pression—as beyond il
not allow y of the government. The S =
[ail any governmental policy of |- 1 SHEreme Lbunt did
ailed to satisfy its own test of y of regulating the economy that
Skine Saler i the st of reasonableness. This meant that policy-
judicial branch of the ;S;l;:w would be determined finally by t"?e
n ]
of the government. In the ngeﬂi}tfnc! not by the elected branches
between 1890 and 1937 Justice Robert Jackson, the pericd
the substsied bl bl h{-lfaa a period of "'judicial supremacy’’ when
It was a period in whighpﬁ,::y depended on the outcome of litigation.
lawsuil" . merican government was government by
The decisio
ns of the ' - i
provoked the sharpest }::_ﬂ;ft {':DH'CE-*_TI\IHQ bighly contiie e
oxlled Test peat. sund:o public debate as the economic crises
strong action—regulation of privat i
promotion of | private enterprise and
et B employment by the government Even the court gave
o re ict ya bare rn._ajﬂnty of five against four. President Roosevelt,
ﬁ owing his re-election in 1936, decided upon a showdown with
the court as the Supreme Court, in his view, was acting like "“a third
house _c:f the national legislature’”. He tried to eurb the court’s power
over his programmes by introducing a court reorganisation bill. One
Isechr:m of the bill sought to permit the President to appoint additional
justices equal to the number sitting on the court who had reached
the age of 70 and had not retired. But a large body of opinion, both
inside the Congress and outside it, interpreted the proposal as a
deliberate attempt 1o pack the cour! with justices who would reverse
the courts’ previous decisions. Ultimately, the congress rejected
President’s court enlargement plan.
However President Roosevelt won the war in the court room.
One of the five justices, who invalidated social and economic
ons began in 1937 to vote with the four on the other side.

ke down President’s New Deal Programmes
ith property

legislati

The courl ceased to stri _
Wilth this change, the era of the courts’ pre-occupation W

. +his came to an end. |
ngh as been confined to

1937 the court's primary interest b
herties of individuals against infringement

ional government o1 the states. The court has been

1o the last A5 years, vaiding 44 (ederal faws trom 1938
{ aclive periad ol the courl however began 1N

] pu;:r.r.crnal li
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1223 when Earl Warren became Chief Justice. The court made
IASOImars ..:{‘::,i:;']':E [_‘-j"ﬂc,_-:'n';ng el ”ghl&- l-t'i-'l'-l‘gl't."_ﬂf'llh._‘l'l!\, and
R By :':. ne races:; civil liberties, such as freedom of speech

irescom Ol 1ne press. separaiion of the church and the state by
adodisning school praver, and the rights of the accused, such as the

=kl L el o

_ Thus jucicial review puts a powerful weapon in the hands of the
>upreme Court. However. for the most part the power has been
useg Wwilnh considerable resiraint. particularly with respect to federal
iaws. in the some 183 vears since Marbury, the court has declared

iw--d
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ol |
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L

e |
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gressional laws. an average of
e were relatively unimportant,
clars, the real significance
w lies in the awareness of the Congress
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. The more fundemental however has been the attitudes

FAL o |

furter. an associate justice, observed that the words and phrase,
n the constituzion. such as “due process” of law and ''equal

always control a case. ]
richt of iudicial review. the Supreme Court justices have considerable
dizcretion in deciding cases on the basis of their own value systems.

_ *Judicial decizions are not babies

e
As Mzx lerner commented o
! . As a result, justices ol the

bv constitutional storks™

brought on b :
Supreme Court. like the legislature and the executive. make public

=
icv. The court can decide not only the constitutionality of the
: +her 1wo branches of government but also can dccim@
<< void if it finds it unreasonable and unjust. I”_”“s
way, the Supreme Court as the final interpreter and EU*“_d_iﬂ" ‘""_' _!h"'
Constitusion has become. in the words of Lord Bryce. the living

voice of the constitution.
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2 The Structure
of the Federal Court System
&

Federal Court are of two types—constitutional and legislative.
onstitutional courts are those created, or envisioned. by Article 11l of
the Constitution. The best known constitutional courts are the three
courts of general jurisdiction that handle most Federal legal matters—
the Supreme Court, 93 District Courts, and the Courts of Appeals.
The legislative courts differ from constitutional courts mainlv in
that they are endowed with non-judicial powers. of a legislative and
administrative nature, in addition to their jydicial power. There are
only two legislative courts : the .United States Court of Military
Appeals and the Texl Court.



' ~

471 Phiee Ao iean Constilution and gy, .
Adptine tiver Teature of e Foderal jodieiary is that it s a trileye)
pgrarmbed, comiprised ol distebel eourts al the bottom, courl el apfirels
i the oodeddber, el e Suparemne Courl al |lyer Despa Of these, '-'“J':..f e
aupreme Courl s provided i the Constitutlon The ather SFTITI
have been created by the Congress,

District Courts, District courts are {rial courts of the Federy)
jucliciary, There ar B9 district courts in 50 slates; ane in the Distries
of Calumbia and ane in Puerto Rico. As the trial courts in the ledery)
juicial system, the district courts use juries. Their work mainly involye
the f.’HfUHfl:rlJtr[ﬂ rrl lodleral o, ﬁ;" filh'!] decisions "Ji the diEf]’jﬂ
courts are subject 1o review by the courfs ol appeal. Judges of the
district courts, who are appointed by the President, usually serve jp
the district and Stale in which they live,

Circuit Courts of Appeal. Immediately sbove the district courts
in the federal judicial hierarchy stand what are called the circuit courts
ol appeal. There are now eleven judicial circuits in the whole country,
There is also a United States Court of Appeal in the District of
Columbia which is reqgarded as & judicial district, The courts of appeal
hear appeals from the district courts, They are courts of final appeal
for most cases, since only a few of the cases heard there are
eventually carried on lo the Supreme Courl. The cases are heard
and decided by al least three judges. Each circuit court of appeal has
a Chief Judge who presides over its proceedings and supervises and
coordinales,the work of his court and of all the district courts in the
circuil. _/

The Supreme Court. The Supreme Court of the United States
stands at the apex of the federal judicial system. It consists of the
Chiel Justice and eight associate justices. As a court of last resort. it
is the highest judicial tribunal in the nation. It is the ultimate authaority
on guestion of law and constitutional interpretation. ls decisions
are final. Although the Congress did not create the Supreme Court,
it has the power to pass various laws about its organisation and
work.

In addition to the above, there are also three Federal Courts of
special jurisdiction : the Court of Claims, the Customs Court and
the Court of Customs and Patent Appeals. The Court of Claims has
jurisdiction over most cases involving suits against the Governmen!
for damages. The Customs Court hear appeals from the rulings of
customs callectors concerning the appraisal of imported goods and
the collection of import duties. The Court of Customs and Patent
Appeals reviews the ruling of the Customs Court. hears appeals from
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of the United States Patent Office, and also reviews
l_:f the United States Tariff Commission as to unlair
. Mo import trade. Decisions of these courls are subject
-~ “‘C‘:H.:;:ho,;r%ﬁqu:: Ii.‘kiﬂ'uh' ugder much the same procedures as

ederal Courts,

Appointment and Tedure

TE'.-: vremae ol o ol

; ges of the Federal courts including the Supreme Court are
appoinied o the Presiden : :
the Sen v the President. bv and with the advice and consent of
aelo ...-E .E:E'

C y & . - "

, haracteristics of judges. The Amerigan copstitution does not
prescribe snecifi . 1T e : {
prescribe specific qualifications for the judges of the Supreme Court.

LI T1 1 " r' - - i
b“‘ no non-lawver has ever been appointed 1o the Supreme Court
ench. Thus the most basic qualification for Supreme i ship

membership in the legal profession. This is not a legal requirement
- —Hip | i e
t 2n informal cusiom.
= I T Tk . " - b
Another important gualification of Supreme Court judges is public

experience. All except one of the 102 judges who have served on
the Supreme Court were previously engaged in public service at some

vel of government (as city. country or staié prosecutors or district
ttornevs, or United States atiorneys or their associates or solicitor
eneral of the United States).

Some appointments have also been made on the basis of their
sudicial experience sithar in the federal district courts o7 in state

is
bu

-

o e

courts. _
But the most imporiant factor that the President takes into

consideration in making appointments to Supreme Court Judgeship
is that his nominee shares his genmfal political phile::scl:]jhy and views
on public policy issues. 10 quote Tipheus T. Masom, “The Supréme
Court has always consisted largely of politicians. aPPfﬂm_Ed by
politicians in furtherance of controversial political objectives

“-Federal judgeships traditionally go to persons of the Pre:séde?t "'-i

olitical party. In apparent contragiction of the American idea’ ©

e dent non-partisan judiciary, the process of selecting federal
B Ieleper o politics.”"! However. this effort of Presidents often
judges 15 pu:hirr::g Justice often hehave in ways not anticipated by
e e IimI !E}rE'I[L‘rT example, Chief Justice Earl Warren was more
their bene aﬂp sltdent Eisenhower expected and the court (which
liberal than TE tices appointed by President Nixon] unanimously
Indl;lde;;l :GtL:arenI!’Eres.'td_enl had to turn over the Watergate tapes to
ruled 102

HGongreas:
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| hie D lass dSiiwarp b ainn ! ainpndiliitbsi wanl Fralings -
ol the Pederal Courld Bkl el bieer Toar Difes

Fhvew con b vemaoned from olliee. through
Liribseery, o ather high

Tenwre, The pudiges
during qood Deehavion ™

tapcachiment, Iy the Comgress lor reason,
Nine Federal judges have so far by

erinres o s anisin s,
though anly Tour have

impeached by the Hlovse ol Fapresentalives,
heen convieted by the Senale e lile lenure ol judges has crealed
a problem i thal judges who, hecanse ol age o health, are unable
cliiciently to perform Hheb dulies insisl on remaiing ol the bench.

4 The Supreme Court

The Supreme Court ol The United Stales is a unique institution. [t
has enjoved a prominence in the American system ol government

unpivalled by judiciaries in other |1:|l'|rm.-D

Organisation and jurisdiction

The Supreme Courd stands at the pinnacle of the Federal courl
sustem. I consists ol o Chiel Justice and eighl associate justices. All
justices are appointed by the President by and with the advice and
consent of the_Senate. Since no qualificationg_are _.-_;_I_nlurl in the
Constitulion, the President is [orced lo appoinl anyone wha is likely
to be favoured by the Sonate. The historical record ol anri?mr;' Caourl
uppminluu-ni:'-_i'r-_:"1i1';1r'.1lsm|l one in five presidential nominations has
rejected oulrighl or nol acled on by the Senate.

“during good behaviour ", They can be
[or

either been
The judges hold office for life
Congress, (hrougly the process ol impeachment,

rimes or misdemeanours.
| by the Congress; they can be increased
d during the tenure of any parlicular

removed by the

treason, bribery,_or olher
Salaries of the judges are fix

at any time but cannot be diminishe

judge,

The Supreme Courl has jurisdiction of both qriginal cases and appeals
from_lower courl decisions. ﬂriﬂillﬂ!___illrisdicliun means thal a case
starts, or oriqinates, before the Supreme Courl. It has original jurisdiction
in all cases (1) that affec ambassadors, other public minislers and consuls,
and (2) those in which a Siale is a party. All other cases reach the
Supreme Courl by way ol lower Federal and State Courls. The
Conslitution gives the Courl appellate jurisdiction, both as 1o law

regulations as the

and fact. “wilh such exceptions, and under such
“ The types of cases that may be taken from lower

courts to the higher courl has been defined v the Congress.,
jo bring cases L

There are three methads (hal may be nsed A
appellate jurisdiction : certification, appeal or certiorari. € erlification 1=
S a technique whereby a lower courl ashes The Supreme € ourt for Hl“LF-"“ L

Congress shall make,
e
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N a prticulay casa "o Wilvewpent o el D e, W the case ralues
mpaoriant questions, 1 MUPreme Count sell constders and decides
Ehoses quiestions (IREYTRRTY Y oHeving is guidance 1o the lowier caird

..\|11 Wl e e lrequently yesion R ETRNIY Lrving Lo obilain review. A
Loyt 1~.|~|h' MV appeal his case 1o thee Supremme Courl (1) where a
.]I ‘.‘{.L“_I a2l I!""""l"' Ln--;l deabate Lo ey s hiational or has issued ol
mmetion agalnst he citorcement of an act ol Congress: (2) where the
Mahest conng o aBlate has declares tnconstitutional o Federval law,
ERACUUVEe Order, oy Ireaty, or has ststalned the validity of a State law
.isl.'lh'lhl A substandial challenge that 1 violates the United States
Lonshitution

However, most cases heard bu he Supreme Court are pPresented by
pebitioning lor a wiit of caortioravt (lvonn the | aling, o be made IHHI'I-'
certain™). A writ s an order tssued in the name ol a court, and cortic W
means to call upy for o review,. The losing party in a LS (¢ ot of Appeals
or in the highest court of State il his claim involves question of
Federal L'IU-"; tay petition the Supreme Courd Lo review his case (.il'.mlirlrl
certiovari, that is, agreeing (o hear that case, 1s strictly a matter =';|
discretion : the Court mav grant or deny review. Although about 80 ey
cent of the Supreme Court's business arises from pelitions {oy certiorari,

comparatively few petitions are granted.”

& wm=
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‘ _I The Judicial Svustemn
The judiciary of Ching CONSists of

ol the judicial system Stands the g
the Inr;alJ people’s courts ay Various |
people's courts, =

The President of
r JI . * ] & [:l 1 \
People’s Congress, The judges of 1heI:1E 5 ;:c:mh 1s elected by the National
the local people’s COTgress. 0cal people

| The jud e reeenal b
subjiect 10 recall by their Eiectm'ata ges of all courts are electeq for 5 year:

individuals in the judicial [unction -
i . s of the People's C
(:‘The supreme People’s Court. the s

| bi Pl 2 o
justice in accordance with the Ccnsﬂiulinrﬁ}.{:lj::??}egg:;l rﬁ?ﬁﬂﬂié@
the work of local pecple's courts at various levels and of spéﬂiﬂ] people's
courts,)The people’s courts at the higher levels supervise the work of the
people’s courts at the lower levels,

The Supreme People's Court is responsible and accountable to the NPC
and its Standing Committee. Local people’s courts at various levels are

responsible and accountable to local people's congresses at the corresponding
levgls™)

As an integral part of the judiciary, the Constitution establishes a system

~ of people's procuratorates. These are state organs created for supervision,

They act as the ‘watchdog’ of socialist legality in China's }ur.:g!u_:nalsstgatg_'@
The Supreme People’s Procuratorate is elected i:.ry the NPC ant 11;*3,l dﬂ?er?ﬁ

Committee. It directs the work of the local People's Procuratorates a

levels.

2 Characteristics
of the Judicial System oxibits

5 ici T ‘l |1 5 'i.nt.'l'{'}‘dﬂf:ud b'_l:,i' IhE‘ s

: aviel] IE'}EUTES- o " 1'_‘t'l.'u.'h]]1.‘ Soviet
he following chan‘acia;mtu; 1:.’[:3 ure=) e pdiian —
1 Democratic char :

inciple -arts in
- principle. All o
he judiciary of € hina is based on democralic |
Union, the judicia :

L Paanle’s Court 1%
The Supreme Pecple. i
F " [gﬁ‘{'l[i. I-l‘ﬂ. . . - o ( |"||_'|.'|'|'I'I||.1.'--L--
China, from top o botlom, are ele g and IS Sranding

g (Congre
eonstituted by the National People’s Lond
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The iudaes o " : . L ;
"-ﬂ:.l}-“.“?"?"'-f'_-.; P the lovcal IRl :1|~.|L soeourls are elected Tw vl Prtiapilie o
Tf ”jfl-i ﬁffﬂ““fﬂbllitg E-!IMI recall ﬂ' j"(lup_q_ M “'|-'||1'1|. il s sevitnd L | 3
111 hh]:-_‘ir hjl‘l_:':li“_:-;.‘\“"J}'k'h_“"-.i I::Iljh-l ll_w-i'u.1|1..-ihi|1I:L-' aned aceountability ol gy, m:I::::
clectors” This ey TI1]_"L t ry "fl‘”“" I“-“”_”"” lovw, Jh'_ln.w Lt veseaallivel Tng by,
M s enswres public control over the administralion ol Histica
a _l'l-':ll ﬂ_[ cases with participation of people’s assessors, ¢ Vi
ol the {lilﬁflr'lt'il'i..'u fuanLI1'g=5 al (he Present Chinese chicial sustem i*-.|;| il 11I
cases with participation of “people’s assessors”. The people’s .|._u~.¢-u.~m||~l~ ”.
the representatives ol the people They are the exact counterparts k.,|'| .‘.“'”'l::-:
ASSESSOr'S in the courts af the erstwhile Soviel Union, While .-.Ii_--,g|~i,,..¢;||m:I
T!}EFT’ fl.lI'IETI{'.II'IF- m L:“L'JLH'L the assess s parlicipale in {i:?:'h]inq nol emly 1,;||;|;-5;|.i|]| |-_,1h
of fact but qlll.:_':-illﬂtl‘i.-i _f:nl- ].L‘!U..f The participalion nj the people’s assessors
ensures that each case will be thoroughly examined, and the legitimate

ll1t5#r&sgﬂ1r_1d rights of the accused duly protected.
simple judicial procedure. The Chinese jucdicial procedure s

simple and intelligible to the masses of people. Since the judges are elecied
and responsible. peaple have conlidence in the courts. The trial of cases is

not delaved.
5 Right of the accused to defence. The right of the accused to

defence is quaranteed in the Constitution. The ways of exercising this right
are regulated in detail by the legislation on criminal couwrt procedure. The
courts and the procuratorate must do evervthing so that the accused may
defend himself in the statutorv manner against the charges brought against

him.

4 rocuratorate. Like the office of the Procurator-General of the

erstwhile Soviet Union. the Chinese procuratorate system is a distinclive
{eature of the judicial svstem. The Supreme People’s Procuratorale works
as the watchdog of the Chinese socialist legality. It passesses the supreme
authority to supervise the observance of the Constitution and the law by the
and its subordinate bodies and cilizens.
bsence of judicial review of legislation. An important feature
of the Chinese judiciary is that the Supreme People’s Court has no power
to interpret the law. The power of interpreling the law is vested in the
Standing Committee of the National People’s Congress. The court has no

f
authority to decide on the constitutionality of an action or order of the
Gmu.h.'-zmrment‘jl

3 The Supreme People’s Court |
The highest judicial body of China is the Supreme People's Courl.

' Composition . Vice-President
The Supreme People’s Court is composed of a F‘rﬂ_Hulvni. l|L ( -h;n : :*mv
_ and several judges. There is also a Judicial Commiliee of the Sum

People's Caurt. ' the Court is el cled by the
i 3 . - Thia Pryoeile | the ot 15 ¢le '
The judges are elected. The President ol 1he Vice-Presidents

aﬂatiunal People's Congress.

ministri

SR

and other justices including the
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4 Supreme Feapfe s Procuratorate
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The Supren‘-e PE*-:;; o€ Procursnrats i '_'_.'.'.",-f. e of the Procesor
General and several procurators, The Proc ratee-Dianars, s 2arer r the
National People’s Congress for 5 vears bt may be removed by NPC reinre

his term expires. The other procurstors zre 2oocinied by the Stenom

Cﬂmmlﬂee rjf L]"l ,'JF'{: II'_..I IJ Years “'.-.'..!-',}":.
Powers and functions. As an integral ;&:‘
the Supreme People s F"‘I".al'_'L'."a"‘“"':.F' DeCup

the constitutional system of the counir.
e e

The Supreme People's Frocuralorate is 207 ©

chservance of the Constitutior T
government bodies. officials and citizens genss i
powers, general supervision is the brogcest ant
procuratoral activity. But d'; 5 :.:;er".-'.r'ir:;; fum
of Eegahty it does not extend 1o eificiency &
supervision means |
official or citizen. In exercising t.. s function
Procuratarate acts as the guardian of righ

In addition to the abave funciions. the
has the constitutional duly 19 direct |

procuratorates at varinus le

5 Local People’s Courts
In China there exisis & sysiem
local governmental systerm The
people’s congresses and they
Constitution, the local people = ©
higher courts
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