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5. 16. Indinn .ludhrlur:.:“)

T Bii -t Iﬁrl sere v an iiegrated and unified judiciary for the whole country. In the U S.A
there are separinte judicinl systems for the Stares and the Union. But in India the whole country
has only one system. The Indian judiciary is organized pyramidally.

(

Al the bottom there sre numerous Nyaya Panchayats and at the apex there is the Supreme
Court. In between these there are various other Courts — Munsiff’s Courts, [hstrial Couns
and High Courts,

The Indinn Counts of adjudication are divided into 1wo groups — Civil Cournts and Criminal
Counts. The Courts that deal in pencral with disputes regarding land, property and other such
things are called Ciil Courts and those that deal with murder, arson, riot, looting, eic, are
called Criminal Courts

There arethree sets of Courts — Subordinate Courts, High Courts and the Supreme Count
al the H|r!:1[_)
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5. lel'hl: Supreme Court of India

““ a federal system of government the politcal power is divided between the Centre or the
Linion and the States. The federal structure is a mised struciure, by and large So there may
well be disputes between the Union and the States with repard o the division and crercise
of powers, In a fedcral syslemn bath the Umon and the States denve the powers from the
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INTRODUCTION TO POLITICAL SCTENCE
E‘unnli:ulim}. buy

dispure I ) :
l..J.nmn And the Siates or between 1&; St n ¥ ] hetwe

decide fa supreme, independent and npartial Judicial Instini,
. [ = i i |. : : . i
Irlisutulin" MUSt ol l::: » Settle and interpret the Constitution. The authority u{_uu,-i supren

Elven by such Instittio disputed. Thi implics that the disputants must MWTI-n the inlerpretatio

. n. The Supreme Court of Indig is sy : T
Y0 Ereat in fact, that it iz ar aoee nclia is such an Institutic

= Federal Court, n Court of Ap wenl and a Guardian o
the Constitution, The i & I n
i . question of law decided is bindi
Courts within the territory of Imliﬂ-_"\_. My POpEEnG Couid In bindig o 88 oty
E P a— '

17.1. Composition of the Supreme Couri

BIA”E“‘T‘F ,rj'.; pf the I'.:'I!:i'lsil'll.lli.{!ll says | There shall be a Supreme Court of India consisting
a Chief Jussice of India and, wmn Farliament by law prescribes a larger number of not more

than severt (now 25 under Act 22 of 19886) other Judges, \

&‘n'_crlr;l?iding i 1.h-E “rigi“ﬂ.l ]'l‘ll:l"l'iﬁiﬂﬂ of Ih': Cnnsii[ul'mn u'l_l'_‘,' S.upr.nm:_ Cnun Wiy [0 hﬂ"ﬂ: M
: T3] IIJ!-'lICE.' and not 1I‘|'|.'||Irl: than seven other JLIHH.ES. The Constitution provides that this number i\
o o Increased by Parliament by enacting necessary liw¥Parliament by a special Act of 1954 ‘

iﬂ'l:ﬂ:ﬂﬂflld the numhule.r 1o ten and h}' gnother im 1960 1o thirteen, The Act 22 qr 1986 inc y
the number. Accordingly, now the Stipreme Court consists of the Chief Justice of India and not

more than Mwenty five puher fidgos,
Every judpe af the Supreme tl 15 appoinied i dia. The Presidem .

shadl, in this marter, consult other persons besides taking advice of the Council of Ministers.) '

The Chiel Justice of the Supreme Court is appointed by the President in consultation with

the Umion Council of Minisiers. In appumnting the other Judges the President relies on the advice

ol the Chief Justice of the Supreme Court. The President shall also consuls such other Judges

of the Supreme Court and High Courts as he may deem necessary for the purpdsed The Chief

Justice of the Supreme Court may, with the President's permission, appoint an Adhoc Judge '

and also may appoint a retired Supreme Court Judge 10 act as a Judge of the Supreme Court |

for a temporary period. L '

5.17.2. Qualifications of the Judges

! i less
A person shall not be qualified lor appoiniment as a Judge of the Supreme Court unl
g:;i!p{al a citizen of India, and (b} cither (i) a distinguished Jurist ; url[ul has been a High _.|'
Court Judge for at least 5 vears; or [(iii) has been an Advocate of a High Court [or two or -
more such Courts) gr at least ten consecutive years ; or (iv) is, in the opinion of the President, |
a distinguished jurist. | o
No mini age limit has been fived for the Judges of the Supreme Cour inqur Constitution,
i i Ti [ = rs. & I
bul unce appointed the Judges continue in office till the age nfs:xl:}__llwﬂr_v_:_:l_g}

f 17.3. Removal of the Judpes

A - T before they have attained that age. Only
g e Supreme Court cannot be removed belo X jed th

: jﬂﬁi: L;gwlrguﬁnn:‘n his letter of resignation, or, if a proposal for remaoval on ground

. L=

r - P City i c il spec jrrily in both the Houses of
o proved misdemepnour or MCAPACIY 1% [Hss o | h} .hi}E ial ; Lty

: . n - | for s removal,

Parli sident can issue an order for b

4, Salary and Allowance — | B
.13_ ces of the Judges are determined by the Constitution .l!.‘u:l "l"f_
The salary J'.l‘fi HE;‘TI:TLH.H} of the High Court and Supreme Ciurt Julges (coriditicng o S
Parliamentary Adl.
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the Chiel Justice of Supreme Covinnt gels @ monilily by

service] Amendment Bill, 1998, 1
Rs, 30,000 ench. This salary is charged onthe Consolidated

of Ry, 33,000 and the other Judges

Fund of Indulz
2 5.17.5. Independence of the Judges

t"—-—-_-—'_'_" - . 5
>(pﬁn Dur counlry, sDmMe MEAsures have been devised 1o ensure the independence ol the Judpey

of the Supreme Courl,

First, once appointed,
Second, a judge of the Supreme Courl cannol be remove
uddress by both Houses of Parlisment on ground of prove

Judge of the Supreme Court can be removed by the President
passed by a majornily of the total membership and a majority of not less than (wo thirds ol

the members present and voting in cach House of Parlipment.
Third, the salaries of the judges are charped on the Consolidated
it does not depend on the voting of Parliament,
vances amld pension ul the

Fourih, it has been provided in the Constitution that salary, allov _
Judges shall not vary 1o the disndvintage of a judge during hig term of office. Only in limes
of financial emergencies President can cut down the salary of the Judges.

Fifth, there can also be no change in the oo s, power and privileges of the Judges alter
they arc appainted.

Finally, the independence of the Ju
down that alter retirement a Judge of the Supreme Court shall not

or before any authority within the Indin 1erritory.
5.17.6. Jurisdiction, Functions and Powers of the Supreme Courl )

the judges continue in office till the age ol 65 years.

| from his oflice excepl o joinl
d mishehaviour or ineapacity. A
apon # resolulion i that elleot,

Fund of India so tha

dpes of the Supreme Count has been ensured by laying
pleadd or acl in any Court

,i In most federal States, the federal Courts and the Courts of the t'Eﬂur.'leI. Siales are maore

ar less independent, In the United States, for example, the Judicial system has Iwo clear-cal o
divisions — the Federal Judicjary of the Statc. But India has a united and integrated judiciary
whose structure is pyramidal) The Supreme Courl stands a1 the apex of this pyramid. Muturally,
the powers of the Supreme Courl are quite enormous. The Constitution relers o three kinds

of jurisdictions of the Supreme Court, namely, Original, Appellate and Advisory

As 4 Court of Original Jurisdiction

tricle 131 of the Constilution enumerates the original jurisdiction of the Supreing Courl,
It vests thg Supreme Court with Original and exclusive jurisdiction to determine justiciable
disputes between the Union and the States or between the States, INthere is any dispute between
the Union and one or more States, or botween 1wo or morce States, with regard to resiriction
or Fﬂ{ﬁrgcmcnl of powers, or any constitutional guestion, the matier falls within the original
_:urln:jl_ stion of the Supreme Court. Such disputes cannot be taken 1o any other Courl ul law
in India.
ecohdly, the Supreme D.mr! is the protector of the fundamental rights ol the citizens A
nr'-‘nufr_nm_: Court has the jurisdiciion 1o entertain an application under Ar 32 Tor the 1ssue
anlll {:n.m-u““n“_l Writs in the form of Habeas Corpuas, Mandamus, Prohilsition, Que-Wirranio

__F_d_*rllnmn for the enforcement of Fundamenial Bights.

( Anv di i : o T ;

ny dispute regarding these rights comes within the original jurisdiciion of the Suprgme

Cour . the Swate High Courts — ; e
X rse, the Sune High Courts, tow, havebeen given some powers in this respect
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There are certain limitations to the Supreme Court's original jurisdiction ; [n} terms of Treapjey
of charters in which a Federated State is involved, inter-state water dispute, and the finangia|
matiers sent to Finance Commission for setilement are beyond the original jurisdiction of ihe
Supreme Court ; (b) even in respect of the fundamental rights only the legal Bspects are within
the Slﬁmc Court's jurisdiction. Il has nothing so say about the administrative or political

dispules

(B. As a Court of A url!dll:lklﬂ"}
(The appellate jurisdiction of the Supreme Court is of three kinds : (a) constitutional appealy,
(b} appeals regarding civil cases ; (c) appeals regarding criminal cases. = "

(a) Constitutional appeals £ Any appeal against the judgement of the High Court is possible
ate to the eifect that in the particular

in the Supr€me Coor 17 The High Court issues a certil]
r:@ Of course, the Supreme Courl may

casc some important constitutional questions are involve
Tes 1o issue such a certlicate,

(b) %:‘l_lﬂilsl An’appfal shall lic 1o the Supreme Court if the High Court certilies
[i} thal TRECase involves a substantial question of Jaw, (i) that in the opinion of the High Courl
the case needs 1 be decided by the Supreme CourDMorcover, the party concerncd may appeal
on the ground that a substantial guestion of law has been wrongly dlecided.

(c) C[i_r_g_igal_n_ggals (':in criminal cases pr:uls irom the HiEh Courl are [m.'.'.ﬂil:llu to the

Suprem€ Court if the High Court afler re-trial lifts the death sentence in a particolar case,
or lakes up a case in the midst of its trial in a lower Court and seniences the accused with
death or certifies that the case is so important that the Supreme Court should reconsider i,

@cuurding to the Constitution (Artiele 136), the Supreme Court can enlarge its appellate
jutisdiction, The Supreme Court can grant special leave of appeal from any other Court than
the Tribunals specially sel up for the Defence Army. Again, under Article 138 Parliament
can enlarge the jurisdiction of the Supreme Court in respect of any subject included in the
Union List and in respect of any other subject with the consent of the Staies,
C. Advisory Jucisdiction
The Supreme Court’s Advisory jurisdiction has been discussed in Aricle {43 of the
itution. On any question of law or fact of public importance the President miay sceh the
advice of the Supreme Court. The Supreme Court is not bound 10 give advicd] Again, there
is no clear indication in the Constitution whether the President is bound-o ceedt the advice
of the Supreme Court. According to Shri D.ID. Basu, the opinion of the Supreme Court is only
advisory and the Government is not bound 10 act in conformity with the opinion so ruc;&iv::_r.ﬁ

1. Misc urisdiciio

Finally, some other powers of the Supreme Count ma y be mentioned.
i

'-ﬂ_i},;l"lw Supreme Court is a Court of Record : Qrincans that the decisi Supreme

v > decisions of the Suprem:
Court must be accepted by '.'-Tllﬁll'll'ul Courts in India™Fhe verdicts of the Supreme {"..mrr shall
h‘l.: Uphl.'-']d and IL"I;EI'J[E'IIj h}" all H'Eh E!.l_l,.l_f_l."n and Lower Courts ay FrL'-I.:L'LIL'l“."i. The deciswon
of the Supreme C‘uurill.-; regarded as law. OF course, the Supreme Court can, if it thinks i
nccessary, alter its earlicr decision———" !

iy Appeals under the People’s Representation Act : ~I - ek wenealy also fic
lis I!!_E_:,iupri:mﬂ Clluﬂh * uch HI‘II}EHh such appeals also

{c{iij_}fSuprtml_.‘ Court as the interpreter of the Constitution ; The ingerpretation of 1he
cofstitution which the Supreme Court shali offer must be accepred Ty all !

grant special leave of @f even if the High Court re

I civil and judicial authontics are bound 1o assist in the work of the Supreme Courl

€
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&, 18, Role und place of the Supreme Court

srel Amendmeng

Q‘I.[‘ Supreme Courl was shorn ol some of s unporiam powers by the 42
.'1-' 'I"I““Itl l'll'lWE\"L"l- WiETiE 'I'E."l:l'l.l"."ll HHHHI h:f'I"'Ill "'l'.1f'r.iI ﬂ”r! +.|-“h a“nlf'ﬂdmi“"f -l‘t-l'l.'ll.

( The position of the Supreme Court is vital in our judicial snd political system. The primary
:iuw of the Supreme Court is 10 ascertain whether the laws are exccuted and obeyed properly
and 1o sce whether any person is deprived of justice in any Coun of lww, With this purpose
in view, the Supreme Court hias been given the highest place in our unitary judicial syslem,
Attempt has been made, as far as possible, © ensure is independence and for the achievemens
ol the gonl of ensuring justice. The Supreme Court has been equipped with enormous powers.
Iy virtue of its place ot the apex of the judicinl pyramid, the Supreme Court acts as o great
unilying force, We have seen that is decisions and verdicts are binding on any Cour in India.

As 0 result, there is n good possibility of imegration, consistency and cohesion in the entire
judicial system of the county

v
I'he role and place of the SI%:II'H: Court inour judicial amd political system may-be discussed
unier the following heads.

I. Axa Fediernl Courl

Supreme Court is the Federal Court of Tndia, India being a lederation, powers arc divided
between the Union and State governments, The Supreme Court of Indin is the Tinal authonty
lo see 1o il that the division of powers in the constitution are obeyed by both the Umon and
the State governments, So Article 31 rests the Supreme court with original and exclusive
jurisdiction 1o determine the justiciable disputes between the Union amd the States or between
the States,

1. Interpreter of the Constitution

The great responsibility of interpreting the Constitution rests on the Supreme Court. The
interpretation of the Constitution which the Supreme Court shall make must be accepled by
all, I interprets the Constitution and it preserves the Constitation ; and it is, in (act, the goardian
ol the Constitution.

3. Guardian of the Constliution
The Supreme Court of India is the puardian of the Constilution.

There are two points of signilicance ol the Supreme Court’s rule as the protector and guardian
ol the Constitution,

First, as the highest Federal Court, it is within the power and authority of the Supreme
Court to seitle any dispute regarding division of powers between the Union and the States,
Heq:n;ully, it is in the Supreme Count's authority o safeguand the fundamental rights ol the
citieens.

In order to discharge these two functions il s somelimes necessary for the Supreme Cuourt
o examine or review the legality of the laws enacted by both the Union and the Stale
Covernments, This is known as the Judicial Review, The power of Judicial Review empowers

 the Courts o invadidate laws passed by the Legisloure

B 4. Wil Jurisdictions @ Enforcement of Fundumenial Righis

Under Armcle X2 of the Constitution the Supreme Court can issue Writs lor the inforcement
I.II1I|-IILIH‘ 1l ||| H'[‘ ht"l'. Thl"ﬂ." Wi s nre m 1_1“.- THIITIRN "1' Jl.fﬂl"'ll'ﬂ'.i [-'l"]“u.'F. .I"-IUHTII'H'HH.‘.. J i wWardwdn i,
an- wnrranto and Certiorart
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&, Power of Judicial Review and Supreme Court

i It will now be worthwhile (o tell o few words about whit the Julicial
of Judlicial Review empowers the Courts to invalidate laws pissed by the I:‘-‘J""_lﬂl'llr-'

Soviel Union, Great Britain and Switzerland, lor ex ample, the 'l'.. :rll'.lrlu: i
those countrics) cannot interpret the Consutuiion. The
those countries cannaol be disputed
en piven the supreme authomy
wetitution comes (o mean what the
L 5. A. once said in this contex

Review really moany

The power
In Framce, the [ormer
expressly states that the Judiciary (in : |
legality of the laws which the Legislature miroduces in
or challenged. But the Supreme Court of the US.A. has be
of interpreting the Constitution of the country. There the Crxe
Court save it means Chicf Justice Charles Evan Hughes of the \.
We are under constitution, hut the constitution is what the jueges say if i
Supreme Court of India also enjoys the power of Judicial Review. Arf /3 declares that any
law which contravenes any of the provisions of the part on Fundamental Rights, shall be void
IF it eccurs 10 the Supreme Court that any law enacted by Parliament or by State Legislature
curbs or threatens o curb the citizen's fundamental rights, the Supreme Cnufl_ may declare
that law as unlawlul or unconstitutional, I any law is inconsisicnl with the spint or letier of
the Constitution and if the Government oversteps the legal bounds it is for Supreme Coun
1o see 10 it. As already stated, the power of the Judiciary to examine the validity of such law
is called Judicial Review,

Power of Judicial Review not absolute

In the US.A. the power of judicial review is very great indeed, so much so that many of
the progressive laws passed by the U.S Congress have been invalidated by the ULS Federal
Court. The conservatism of the Judges and their political prejudices are quile olien seen lo
stand in the way ol new and progressive legislation. The Supreme Court of India, 100, declared
the abolition of the Zamindari system as unconstitutional, Judicial review 1ends 1o restrict the
authority of the Legislature, In view of this in our country certain saleguards are provided
by the Constitution. The power of Judicial Review enjoyed by the Supreme Coun of India
15 not 50 wide — it is limited and not absolute.

Evaluution
(Thc role of the Supreme Court of India as the guardian and interpreter of the Constilution
can hardly be underestimated. The Supreme Courl watches whether the Union and the Units
in the federal system work properly in their respective areas. Any unconstitutional measure
may interfere with or infringe upon the rights of the citizens. So the Supreme Court guards
against such an eventuality. Thus the Supreme Court_acts as the puardian of the lederal

Constitution. Its interpretation of the Constitution is final.

According to many jurists the Supreme Court of India is the strongest federal Court. Shn
Dirga Das Basu has commented that the jurisdiction and powers of our Supreme Court are
inJheir nature and extent wider than those exercised by the highest Court of any other countiry.

o

We_ can, however, conclude that the Supreme Court occupies im portant position in our

constitutional system. It holds Legislature in check, prevents the Union and State Governments
from encroaching into one another’s spheres, safeguards the fundamental rights of the citizens,
In other words, the Supreme Court of India acts as the guardian of the Cunslimliund Vis generally
believed that thE:_ Sl:lpI'EITI!: (_"_‘nurl ol India is more powerful in several spheres than its American
counterpart,JThis is why Sir Alladi Krishnaswami observes that the Supreme Court of India
has more powers than any other Supreme Court inany part of the world. But it must be admined
 that the Supreme Court of India does not enjoy so much power of Judicial Renew as enioved
by the American Suprﬂfﬂﬁ Cf"-l_ﬂ- Supreme Court of India does nol possess absolute p'm;\ er
f Judicial Review, it enjoys limited power of judicial Review,
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6.11. High Court of a State

~cording to Article 214 of the Constitution there shall be a High Court for cach ol r_hr
~Of course, Article of thdconstitution empowers the Parliament so sci up onc Iqhyh
Calrt for two or more States For example, Gauhati High Court has jurisdiction over the State
of Tripura and some other States of north-east India besides its its jurisdicl R Over the .a-l,-m:
of Assam’'. For the State of West Bengal there is the Calcutta High Court NI his Court 1s the

highest Court in the StatefThere are over 511 judges in 18 High Courts in ImiinQ}

by

il ——

1. In 1972 by the State Reorganization Act, the Parliament decided that there shall he one Governor and -I'-'HI
High Court for Meghalaya, Manipur, Tripura, Nagaland and Assam, (10 he situated at Gauhati) as their commaon High

Court.

Seanieal with CavESanie



416 INTRODUCTION TO POLITICAL SCIENCE

Composition of High Cousi—

C_ A High Court is composed of a Chicf Justice and as many other judges as the President
of India may from time to time d2em it necessary to appoint. The President can appoint additicnal
judges also for a maximum period of two years. Ordinarily, the judges remain in office till
the age of sixty two. In appointing the Chief Justice of High Court, the President consults the
Governor and the Chiel Justice of the Supreme Court. In appointing the other judges the
]E':rcsidl:nl consults the Chief Justice of the Supreme Court and the Chief Justice of the High

ourt,

Appointment, Transfer and qualifications

ough the judges of the High Court can remain in office till the age of sixty two, the judges

resign from their posts prematurely by applying in writing to the President. esides, the
judges of a High Court can be removed from office on various grounds like Misddmeantur
and mﬂﬂptﬁht Judge of a High Court may be transferred to another High Court or promioted
by the Peesident to the Higher mark of judgeship of the High Court of another State or Supreme
Court@Ihe judges of the High Court must be Indian citizens and must have behjnd them ten
years' experience in ad judication or in legal practice in one or more High C@

maoval of judges

To ensure the independence of the Judiciary, a special mode of removal of the judge has
been prescribed in the Constitution. The proposal of removal must be passed by a two-thirds
majority of the members present in the Legislature® The proposal then shall have 10 be sent
to the Presidem for his assent. The President will then ask the judge 1o resign. But this is
very diflicult in practice. Thus there is very little uncertainty about the service of the High
Court judpes.

alary

The salary of the judges of the High Court cannot be pul 1o vole in the Legislature. The
State Legislaure cannot make any change in the Constitution and organization of the High
Court, The salary of the High Court Judges is fixed by the Constilution and the Parliameniary
Act. The Chief Justice of a High Court gets a salary of Rs.30,000 a month and the other judges
get Rs.26,000 a monlh) According to the constitulion and the parliamentary law, their
allowances, leaves and other privileges also arc fixed so that they cannot be changed by the
State Legislature.

Jurisdiction and Funciions

Q{Th‘c High Courts act as the Court of Original Jurisdiction and the Court of Appellate Jurisdiction

althe same time. As a Court of original jurisdiction the High Court can iry original cases.
The constitution has vested the High Court with power of irying revenue cases also. This had
been until a few years ago beyond the High Court's jurisdiction. )

he High Court of every State is the highest court of appeal in respect of all criminal andl

ivil cases of the State. The High Court hears appeals in respect of any criminal or civil case
decided by the lower court of the State, If the High Court thinks that some very important
constitutional or legal questions are involved in a case which a lower court is trying, it (the
High Court) may come [orward of its own and take up the case. Such a case is transferred
to the High Court, The High Court may either give its verdict on the constitutional point only
and leave it to the lower court concerned to pass verdict on the other issues or iry the case

as a whole-
The Union Parlisment has been empowered to either enlarge or restrict the jurisdiction ol
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the High Court. Apan from the aforesmd power, the High Court has (acoording vo Article 207
of the Consgtitution) the power ol ,upﬂm|mdu|:c over all the lower Courts of a Swnte excem
the Military Tribunals “To safeguard the fundamental rights of the citizens, the Hgh  oun
CAD Issue v Wrils in the nature of Hebeas Corpus, Mandamus, Prohubation, Qua W arranis
and Certorani| Besdes, the Migh Court has the suthprity of making laws regarding the
appointment of its own officials and other internal affairs /

As the head of the judiciary n IM‘SIIIE, the High Court has got administrative comtrol over
ale

e

the subordinate judicary in the St

*['I_\: High Court is a Court of Record This means that all records regarding all cases tha
come 1o the High Court are kept with the extreme care possible and these recor s are later
referred to in d:llmg with other cases 1l a person mahkes any spalement about the court
comtemptuously, the High Court as a Count of Record will pumish

The 42nd Amendment Actof 19 6curtailed junsdiction of the High Courts in vanous spheres
The 44th Amendment Act of 979 however, restored the onginal junisdiction and position
ol the High Couns

g ————
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