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The Separation of Powers

‘When your tim
€ CoOmes to sit in ot
m
gimtm?er your Father's habits an:; E}Fw
:'!"l ;n all four legs, fair and s(puare —
nd never be tempted by nne-lcgg;d stonls!!

RUDYARD 3
KIPLING: My Father's Chair

THE THEORY OF THE SEPARATION OF POWERS

The theory of the separation of pawers is closely associated witt
'{hﬁ name of the French political philosopher, Montesquicu whr:
]nted from 168¢ to 1755. This was a period when absolute munlarr:h:
reigned on the continent of Europe, and during the carly part of
Montesquieu’s life the most despotic Sovereign of them all,
Louis X1V, was still on the French throne, It is not surprising,
therefore, that when Montesquieu vizited England in 1729, he
should have been struck by the high degree of political liberty
enjoyed there. Indeed, 50 profound was his impression that he was
induced to undertake a major study of the reasons for this preserva-
tion of individual freedom, and the result was his Esprit des Lot
IT"I'S: a bﬂﬂk Whlﬂh was WldEiF HEElﬂ.ilTl'Ed within RN FL";LrF'. l'.'rf is
publication.

Montesquieu ohserved that the powers of
three kinds — legislative, executive and judicia
when all three powers are accumu]ﬂ[l.’:d in the MW . such laws as it
a Government seeking to act despotically can F'“i'h: - ohts of the
chooses, administer them without ":Em! 2 :r_:tli::'ITL ;I‘Ims.. in
indi\ridu;ﬂ! and judge l;:ﬂ:"rl_]pﬂ}* any ll'r'["'ﬂsl.lt I-nnt'“”-, f.l"ll.]'“l"{ ensure
order to presecrve pﬂ]itica] liberty, the c_m.]h“_h,] i pendent ol
that the legislature, executive and Juicy .:.1] vers would neves
cach other. This did not mean that the three P T
touch at any pﬂin't.. or that one could ne ef o that cach W ol
of the others. What Montesquic hac . |
impose restraints which would prevent

overnment Were of
1, ‘Tvranny results
e hands, for then

inde

TR
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3 THE BRITISH CONSTITUTION

England owed her political liberties,
ment of her constitution in this Way.

Subsequent political th
but tended to emphasise

theory exerted a dominati
tury when countries, new

he considered, to the arrange-

inkers developed Montesquieu’s analysis,
tl‘n‘:FDl‘l‘lP]Etﬂ separation of powers. The
ng influence towards the end of the cen-

. ly released from oppressive governments,
were seeking to ensure the preservation of their political liberties,

Its practical application is evident in the constitution of the United
5131_'35 of America, drawn up by the Founding Fathers in 1787,
Articles I, IT and 111 begin by defining the position of the three
branches of government:

‘A_rtiﬂln: L. All legislative Powers herein granted shall be vested
in a Congress of the United States, which shall consist of a
Senate and a House of Representatives.

Article I1. The executive Power shall be vested in a President of
the United States of America.

Article III. The judicial Power of the United States shall be
vested in one supreme Court, and in such inferior Courts as
the Congress may from time to time ordain and establish.’

It then proceeds to specify the functions and relationship of these
three ‘Powers’. Although provision is made for resolving deadlocks
between them, formally they are quite separate. Compare the
following with the pattern of Britain's government :

(1) The President is separately elected for a fixed term of office
of four years. His party, however, may not necessarily enjoy
a majority in either House. Such a situation [frequently
oceurs in the House of Representatives, for this has a life of
only two years, and the new House, elected in the middle of
the President’s term of office, may indicate a swing of
opinion away from his party. ‘

(2) The President’s powers are defined. While he can recom-
mend bills to Congress, he cannot initiate them or compel
their passage through either House. But he may velo
legislation, in which case it can only become law by a two-
thirds majority in each House. Similarly, any treaty 'T“%m l_[
ated by the President requires the consent of two-thirds o
the Eﬁ:n:‘t'c-*:l;1 R e e

: ident appoints : o

% Fr[ntztfr;:’::nut lwlellvc}. Like the President, the rrt-_-n;ltr:r:nl:l

his Cabinet cannot sit in Congress. But since they £

hief depart-
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(1) gislature COnRmN of e Senate, whicl
: ALy W)

Haouse, | i
e, and the Hoyue of Reprenentans
for a fixed term of 1y, i nEntativen, wl

(5) The Federal Supreme (o

LOF rOwnpy ;
el

RT »
reas, they canngt e

i an urd§ing
Jlr_h I r-lr::.r---:l

' L et ]
President 1 LR nat anly independent of o

anil (.[JI'II{I'I:HH, but also has the l,;,l.,.,,,, 1 ,},'{J e

: : cClure

laws wltrg o

AW a4 ires 3

Tend ”.H‘. H".d 1 of the exeeytje irnvealae, §f
oftend the constitution, - invahd, il they

EVIDENCE QF THE OVER-LAP fF
CONETITUTION

ﬂril;;;hﬁnt:::trr;,::ifir:;:ﬁ::r;f'f'“ Costrine bee of influence fa
¥ i ns perform functions or exercise
|, control in more than one branclh of povernment #

Hntwceln the legislature and the Judiciary, there is an ohvious
ﬂ'-’l:l:-]a!]]?tng of powers. The Queen not only assents 1o hills, but
all judicial work is carried out in her name But whereas the
Queen’s duties are purely formal, the Lard Chancellor's functinns
in the House of Lords are real. He oceupies the Woolsack during
the legislative sittings of the House and presides when it hears
appeals. In addition, the Judicial Committee of the Privy Council,
the Court of Appeal and the Chancery Division of the High Court
all sit under his presidency, while he recommends the appointment
of judges (except the Presidents of Divisions ), magistrates, cic.

The House of Lords, too, is not only a legislative body but the
highest court of appeal. While the sr:anntjnrllhasf been r.-z'tﬂbi:':-.h'-"d

|I that only the Law Lords can take part:r? its _]IJ{JICEE:! ]1=rﬂ-ﬂ.utdlj'l'|2n.
I the Lords of A;}pl‘:ﬂ themselves may sit hoth as J'f.IL-jI__i::.. 'En|r” ic_.
legislators. And though the House of Eur{lmnns c-;::nt:}m]; :m,,};':,;t
e T
the htmr“ﬂ}f'GEnﬂra‘]_ and the S0 .ICI 'm'nft]it L'I’Jl:Tth. ‘
Government legal advice and r:l:pn:aa,mn,lu e o o logilative
ﬂ]g most jmpnrmnt EIEEP{IUI‘IE LT the Hjjin d,._-jmj]Lii!l nature
and judicial powers are, however, 10 D¢ 1Frmnl-lum.-- Both consider
of certain functions P“Iﬂrm“d by each --hlr.r.l‘- fundamentalls
Private bills, where the vital part ”f.ﬂw Fth::--u-h of pris
judicial, and both can try and punish [or 00

PFOWENRS IN T BEFITISH

ilege. Hut
e
e TAtTETs, dec i
Since party considerations rarely enter "H“I:,ll.lr',_. i g5 i
Are reached ijlrtiH“}'. Huv:rll!u:h*.-an. l
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370 THE BRITISH CONSTITUTION
:itll l?hiil ;:;f '[I:;r::tr:;; r;.,s.[ .ln{mat’r:crs of ]‘Jri'l-:i!ﬂj;t.' is judge in i.{,r, own cause

: punishable without any specific privilege
bﬂfng br[:m:hn:d}, has an opportunity for arbitrary extension of
privilege. Impeachment, in which the Commons prosecute hefore
the Lords, s now obsolete, but still legal. Finally, the practical
effect of the supremacy of Parliament is to permit the legislature,
where it does not approve of judicial decisions, to amend existing
law.

A similar breakdown in the separation of powers is obvious in
the relationship between the executive and the judiciary. Not only
does the Lord Chancellor both sit in the legislature and perform
judicial functions, but he is a leading member of the Cabinet, The
Home Secretary, too, is acting in a legal capacity when he advises
the monarch on the exercise of the prerogative of mercy, for he
does this on his own responsibility and not as a result of collective
decisions by the Cabinet. In addition, he has executive duties
connected with the courts, such as confirming the appointment of
Justices' clerks, sending out circulars on sentences, and being
responsible for prisons, borstal institutions, the probation service,
and the release of persons from Broadmoor and similar institutions.

Although the Lords of Appeal in Ordinary sit on the Judicial
Committee of the Privy Council, which is theoretically part of an
executive body, their work is concerned with hearing appeals and
has no concern with policy. On the other hand, some tasks per-
formed by judges, such as the administration of estates and the
winding-up of companies, are of an administrative nature, while, at
the lower level, Justices of the Peace carry out both judicial and
administrative duties.

Two comparatively recent developments, the growth of dele-
gated legislation and of administrative tribunals, call for such
special notice that chapters 20 and 21 are devoted to them.
Through them, the administration has been given powers to make
legislation and to decide disputes in individual cases.

Encroachment of the executive on the lepislature can be observed
in the functions which the Queen exercises in both, and in the
growth of delegated legislation just referred to. But the most
important exception to the doctrine is the whole practice of Cabinet
government. Ministers, by convention, must be members of the

legislature; indeed, the most important offices are filled frnm‘ the
House of Commons, the Chamber having by far the greater legisla-
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THE SEPARATION OF POWERS 371

tive authority. Even in the House of Lords, however, the position
of the Lord Chancellor is particularly notable, for he not only sits
in the Cabinet, giving it the benefit of his legal advice, but in the
Chamber he can move out of the Chair and stand to one side of the
Woolsack in order to speak on behalf of Government policy,

As carly as 1867, Bagehot drew attention to the fact that, while
Parliament has the supreme legal right over making law, the time-
table of the House of Commons, the more important Chamber, is
dominated by the executive. Whereas back-benchers have only
limited opportunities for legislation, the Government can ensure,
through its party majority and the Whips, that it will have time to
pass the bills forming its legislative programme. At all stages,
therefore, the legislative functions of Parliament are exercised
under the leadership of the executive.

HOW FAR HAS THE BRITISH PATTERN OF GOVERNMENT BEEN
INFLUENCED BY THE IDEA OF SEPARATION?

Clearly, then, there is no strict separation of powers in the
British constitution today.) Nor was there when Montesquicu
wrote, for the truth is that to some extent he misinterpreted the
British system. Indeed, separation could hardly be expected in a
constitution which was never planned but simply developed from a

osition where the King held ultimate responsibility for the
exercise of all legislative, executive and judicial powers.

Yet the idea has not been completely t'nrmgn to the Hl‘ltllsl'l. View
of constitutional needs. From earliest times, it was recognised that
the King's powers should not be used arbitrarily. On important
matters of State, for instance, he was expected to consult and 1hlua
to share responsibility with the wise men of the realm, 1j'h11E
Magna Carta itself reaffirmed the principle that all the King's
acts should conform to the common law of the land, o

Indeed, the rule of law is fundamentally an application of T‘]_'“*

) f'[hlf separation of powers, Justice is regarded as an end in
Kheory: : ' he law and not dictated by
itself, to be determined according to the s e b

" ,cutive. To achieve this, the independence of Judges 1s
the e by their high salarics, the waditions of the legal profes-
e 1. their irremovability. Never again can a Lord
sion and, above all, U T terause his desinionsared liked

Chicf Justice be dismissed simply

by the King, as happened to Sir Edward Coke in 1617, Nor do the
'.I-}" y e

l':'.-‘-ﬂ-r

™
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‘%undd]:l?:}*'s Eﬁi?.il'atiﬂﬂ. Etrﬂrfge as it may seem, the IJFrfi Chancellor
possible to keep his different functions distinct, He has
been tr‘amed as and remains a lawyer, and the tradition of legal
neutrality is so deeply ingrained in him that, when he sits as a
judge, nobody would suggest that he is influenced by his activities
as a politician. Similarly, at the other end of the judicial scale, the
few administrative duties of J.P.s do not affect their impartiality
in judicial proceedings. Moreover, as regards administrative
tribunals, constant watch is maintained to see that their procedure
conforms as closely as possible with the concept of ‘natural
justice’ (see chapter 21). These points are important, for without
the independence of the judiciary the rule of law would have no
practical significance. '

But, apart from the judiciary, the British have no strict separation
of powers. Nor have they ever demanded such a severance. Indeed,
in the 17th century, when the King and Parliament had attempted
to go their different ways, only civil war could decide their respec-
tive powers. A complete separation of powers makes action slow
and difficult, if not impossible. Suppose, for instance, that the
judiciary could block every administrative measure or that the
executive could never act on its own discretion but had to refer
every matter to Parliament. The resulting deadlock would cause a
breakdown of government. At times the American constitution has
heen saved from the effects of its rigidity only by elastic interpreta-
tion by the Supreme Court. |

(_Neverthn:less, although the doctrine has not been Etl.']-il:ﬂj.’
implemented, it has influenced the development of our constitu-
tion. That there should be some separation is implicit in the
requirements that a Member of Parliament shugld rcaigr: his seat
on being promoted to a judgeship or on accepting certain qfﬁc{:s
of profit under the Crown, and that civil servants cannot sit in the
House of Commons, But in place of the rigid separation of powers
into three compartments, the British have preferred to have many
divisions each providing mutual checks and balances on 1!11: mhur‘.
This arrangement allows flexibility, promotes co-operation ’
basis of understanding, and permits that ebb and fluw of authority
between the different institutions that makes efficient government

agible. _ -
TmTh:: arrangement can be best seen in the close link between Lh]:.
legislature and the executive,! In contrast to the separation

THE BRITISH CONSTITUTION
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powers, Bagehot was able to declare: ‘The efficient secret of the
English Constitution may be described as the close union, the
nearly complete fusion, of the executive and legislative powers'.
Yet even in the House of Commons there is a balancing of the
legislature against the executive. The Government consists of the
leaders of the majority party and through the Whips is able to
ensure that the House supports its policy. On the other hand, it
cannot ignore the House; it must avoid splits amongst its sup-
porters and, more important, appreciate the likely effect of its
policies on the electorate. Here, because the House wields the
ultimate power of removing the Government, we see clearly the
balances and checks being worked out. While supporters of the
Government may be instructed as to their attendance in the ap-
propriate division lobby, the Whip must also inform the Cabinet
of their reactions. As regards the electorate, it hears the criticism of
Government by the official Opposition.

The result is that Governments are responsive to the feelings of
Parliament, although the balance may still be weighted too heavily
in favour of the executive, What is important, however, is that the
system avoids, on the one hand, the disadvantage of complete
separation — the possibility of a collapse of government — and,
on the other, the disadvantage of complete fusion — the 515]-1 of
Moreover, the flexibility of the British constitution is such
e e power is given to one branch of E’ﬂ‘-’-ﬂl‘l’ll’l‘l{l:'.l.']l,.lﬂ
counterbalance is usually found. Examples ab:;lbundf the Cal","!“tﬁ}
growth in power has been matched by ‘Her Mﬂ}esty s D!Jpﬂftiilﬂﬂ ;
the increase in the size and ir.np{?rtﬂn-::& of the .CW'I. EEI"'-"IC; l:]_lﬂs
been counterbalanced by an invigorated question-time an blf{:
appointment of a Parliamentary Cummlsz‘:ul':njré Tihﬁtlg;; fnuiuez
corporations are watched by a newly-established belec

f the House of Commons. And, as we shall see, even with dele-
ﬂ = i " [ - ' ; :
ted legislation and administrative justice, two instances \;I‘ILkI'E
%;: nte*squi-r.;u's doctrine is quite evidently violated, sirnilar checks
0

ing developed. e |
Hl"}?;:;ﬁ the EEI:}afatiun of power has been achieved in ways other
! ik T
:caoed by the original theory:
th?[n]th]}?::;ﬂ:r:re Euwe: ic not in the hands of one strong mat, but
I

:ith about twenty ministers. .
B hetween the House of Com-

ugh the former s by

tyranny.

15 5 ‘ .
(2) The legislative power 15 split

mons and the House of Lords, and althe
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(5)

(6)

(7)

THE BRITISN CONSTITUTHIN

far the more il'L"lH‘!'lli:l]. the |.||'||H.‘1" Chamber ey Permi
secord thoughts on mMesures, enables legislation 1y,
criticised by persons who do not I|:|1.ft:Llu e i party line ang,
i1 the last resort, could still act as a first check on 4 revely,.
tionary Government, y :
The House of Commons is itself divided into two parts by
the distinction between Government  and  Opposition,
Criticism of the Government is thus ensured and becanse
the parties are large and fairly cqually balanced, rather than
small and numerous, the check is all the more effective,
The elected Chamber consists not of a few but of 630 mem-
bers. Each represents a different district and, though subject
to strong party discipline at Westminster, is still expected to
advocate his constituency’s interests. There is thus a balance
between the different localities of the country.
There is separation between central and local government,
While all local powers are derived from Parliament, our
system of local government is very different from a mere de-
centralisation of power through regional offices. Councils
are directly elected by local people, raise their own rates,
appoint their own officials, and enjoy considerable discretion
in administering their services. Hence, their loyalties and
responsibilities are directed towards the local electorate
rather than to Whitehall, Moreover, this balance between
central control and local independence makes it less likely
}hﬂt bureaucrats will neglect the interests of remote areas or
introduce schemes which will not work under varving local
conditions, S
F]n'lsmln of P between the executive and the State's
;_Ei‘:f:;:: ;‘;t‘:::fznfiﬂﬁidr;a that political and indlustrial
porations, and not gm'et:lg] - :jhe s Rynds FUhh'E‘ E:E]*]r'-
¢t up to administer th e L, R P
avoid political interfe e mliecl anbugteles i oseh
Industrial S, ;
CtitiEn s Power 1s held by both the State and privatc
crprise, his fﬂl:ilitatﬂg ﬂf_-..“blht}_ sf Hegisiong i different
parts of the country and. by enco ; SR e
alternative producers 'nf Heing A
Cumnlttﬂ State nmnn;m];y- ;;—1 il Eﬂ?sm““ 9 mwn.!%m'; _]
greatly to the power of the Pm.d uction would not ‘,m]-" o
EXecutive, but deny the citizen that
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L i

freedom of economic choice which is almost as important as
the political preference expressed th rough the ballot hox,

(8) In the economy of the country, the Government exercises
its planning functions to secure full employment, stability of
prices in general, and improved living standards, but it
leaves individuals free to make their own economic decisions
such as what shall be produced, where thev shall work,
whether to do over-time, ete. Economic, as well as political
freedom, is an aspect of democracy.

(9) Most important of all, there is separation between the
Government and the expression of opinion. Despotism would
result, as it does in present-day dictatorships, were the
Government the sole source of influencing opinion. In
Britain, different views are expressed openly and assessed
freely. The Press, for Instance, covers a wide variety of
political outlooks, and even where a newspaper has a broad
sympathy with a particular party, it is still likely to have its
own individual approach to many problems. Nor does the
Government control the B.B.C, or the 1. T.A.. and both are
under a legal obligation to maintain strict political neutrality,
Finally, no attempt is made to influence the political views
of young persons either in State schools or in universities.
The University Grants Committee is as independent as the
Judiciary, _ _ _

Thus the exercise of power is widely diffused throughout the

community by various forms of separation which are no less
significant in preventing the grlnwth ni: tyranny than the separation
between the legislature, executive and judiciary. =

Nevertheless, while no open nll-.-rnptl to concentrate power in the

hands of one group is likely, some enitics fear that the CRecutive

. extend its authority gradually, unplanned and unobserved,
may exten o laatslati I administrative justice. Tvis 1o o4
means of delegated legislation and ; I

consideration of these that we now turn.

BIMGGESTED READINIG

g cteeernes 16, Allen, Late and Erders (3ed "4I|'1.'-11~._I ahg), Uhapter i
le(inrl'.fll‘r;llllr1ﬂ'i The Ly wrnd the € anstibuteon (gth L irinvier=its il
Sir Ivor "

] B : piahin |
g), 14 ||1|1 ety 0, Sectoen g, ."a"'l"l (T ; .
Lun‘llifhf:]-‘- rl:lrfd Ci. Lo, Phillips, @ eerardtteonad Paee (71h Ed., Longmarns,
w5 Vvade '
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The Rule qff_uw

‘ L] . .
[.-'-"m-r:unt l:w'.lp,ht unnoticed as the breath we draw —
seave to live by no man's leave, underncath the Law.'

RUDYARD KIPLING: The (Ofd Issue

THE BROAD MEANING OF THE RULE OF LAW
The problem of goy

: ernment which the constitution secks to
solve is, as we have seen, how to give sufficient power to the

country’s rulers to allow themy to_govern ;[Ec::’unt[ and vet be

assured .that they will not encroach ln?:.:ac;nal:ri}r'un the funda-
mental liberties of the individual by seizing more power than was

intended, or interfering arbitrarily in his way of life. The granting
of sufficient power is achieved through ‘parliamentary sovereignty’
— the legal right that Parliament enjoys of passing any law it likes.
Individual liberty is said to be protected by the ‘rule of law” — the
restriction of povernment action to that authorised by law, As

indicated in chapter 2, however, there are obstacles to the full

acceptance of this theory, and it is these which must now he

examined.

The law has two purposes. On the one hand, 1t restricts the
actions of individuals. On the other, it protects the ndividual by
defining the powers granted to thosc in authority. Both id_m:s were
recognised in Greek and Roman times. St PHLII], for instance,
while submitting to the law, stood firmly on the rights which .”w
law afforded him. ‘Is it lawful for you to scourge a man that is 2
Roman, and uncondemned?’ he dumnn-:lfznl of the eenturion (Aris,
ch. 22, v. 25). Later, beforc the Jewish Cﬂ-uncll,_ he rebukes
Ananias: ‘God shall smite thee, thou whited wall: for sittest thou to
judge me after the law, and commandest me to be siitten contrary
to the law ' (Acts, ch. 23, v. 3). S

Englishmen, too, have always put a large measure “.1 fasth o .”
law, expecting it to be applied, but t].t'l'ﬂ:‘-_l.ﬁtlllﬂg that !llﬁimll In.: 1-
binding on the authorities as on the individual. T'he peneral
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400 THE BRITISH CONSTITUTION
:nh:ltli:r::i_lgf::;thnﬂ;ﬂzzilﬂl Runfﬁ}’rlu::du was the fatlure of John
referred to as the ‘com HTS of the realm {what taday would by
Carvacie it i Emhnd:ﬂﬂn 31-:-' ), and the real !’!-I[.:rﬂflt.ar:r;fr of Magria

, . ed the idea of a law which was supreme guer
I!'lﬂ King himse!f. The Petition of Right, 1628, followed the sarme
line of thought, being a petition to the King to observe the existing
law of the land, which was as binding on him as on his F.thf:f.t*-..
In 1763 the idea was tested before the courts. John Wilkes, =
Member of Parliament and publisher of the ‘North Briton’, was
iarreated on a general warrant (that is, one not specifically deacrib-
ing the place to be searched or the persons or things to be seized)
because he had attacked the King's speech. His award of [1,000
damages against the Home Secretary for wrongful arrest cemon-
strated that Government officials were not shielded from the
ordinary law of the land.

Thus our constitution has grown up recognising a rule of law.
When the man in the street, aggrieved by some act of his neigh-
bour, says, ‘I'll have the law on you,’” he is merely expressing his
faith that the Law ‘rules’ and, in doing so, endorses a sentiment
which goes back at least a thousand years. Or, as George Orwell puty
it, in England ‘the totalitarian idea that there is no such thing as law,
there is only power, has never taken root’ (England Your England),

DICEY’S ‘RULE OF LAW’

Towards the end of the 1gth century Profgssor A. V. Dhcey,
developing this idea, spoke of the ‘rule of law' \He considered it to
be the fundamental principle of the British constitution, and in order
to give it precision, he resolved it into three distinet proposit irmsfff
g (1) ‘No man is punishable or can be lazofully made to suffer in bods

r goods, except for a distinet breach of the law established n the
ordinary legal manner before the ordinary courts of the land."  _

Yica w0

-

This emphasises the supremacy of the law, and that penalties ¥
can only be imposed by the judiciary in a prescribed manner
Every citizen has the right o pers nal liberty unless: (a) he ha
broken the law; (b) this Ifﬁgtﬂﬁuun proved according to ' ¢
Cerdre=X procedure which the law stipulates; (r) the pronf has I.“.Tn eutab-
- lished in the ordinary courts of the land. All three conditions mus’
apply at one and the same time.
While these requirements scerm fairly commaonplace todat,
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THE RULE OF LAW 401

need only look back o comparatively short period in our history to
s I.]”“ they have not always applied. Under James 1, Sir Walter
Raleigh was imprisoned in the Tower of London without any
ll"“",'?” charge being preferred against him. In 1627 the judges of
the ]}mjl.-.":s Beneh themselves upheld that it was sufficient return to
il writ ol |l:!h|:m;‘cr;:rpu5 to certify that the prisoner was detained by
fpraul urfl*fr of the King', No wonder then that the second clause
of the Petition of Right declared that all arbitrary imprisonment
w1t!lﬂllt cause shown was illegal. Similarly, during the same
period, “!mﬂrdl‘““}' tribunals outside the ordinary courts of the
land were in existence. These were the Court of Star Chamber and
the Court of High Commission, both of which were under the
authority of the King. Although these Courts had just been
abolished, the Grand Remonstrance, 1641, put on record its
protest against the injustices perpetrated by them.

Much was done in the later Stuart period to secure the liberty of
the subject. The Petition of Right's declaration against arbitrary
imprisonment and the abolition of the two prerogative Courts were
the first steps. In 1659 the Habeas Corpus Act provided a further
safeguard, for it laid down a specific procedure which could be
followed by a detained person. Finally, by the Act of Settlement,
1701, judges were removed from the control of the exceutive.

2) ‘Not only is no man above the las, but every man, mh{g!ev F‘::I:'s o
:".-:::.::hi.!‘JI or condition, is subject to the ordinary law of the realm .:mf'{ . #:ﬁm

amenable to the jurisdiction of the ordinary tribunals.'ca ~ev =} 3r¥a.
Here Dicey draws attention to Fhr.: fact that, not only does th_e

law make no distinction between different classes of pers::ms,h hlut ?t
applies as much to the official as to the ordinary person, bot 1:;{;

ing to obey it. Moreover, any dispute Ibetween the p?TMF Pwii‘gc
and the official is decided in the 1urlu:|1natl'}r’ courts 0 ::l., un 5
France whose system of ‘draont administratif’ decides such a case

an administrative court.

(3) ‘With us the law of the constitution, the rules which r'ufnreﬁn

> ; situtional code, are not e
, af @ comsitinig 3

awmntries salrally [on B 4 hts of individuals as defined and

source, buf the consequence, of the rg
enforced by the Courls.

Dicey means by this that our fre 4
ied ; ity
general principlﬁ embodied in the consh

edom is not preserved by any
ion, like the 'Declara-
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tion of Rights' in America. With us, the rights of the individual
transcend lhr:l cnnstitutinn, existing before it and not bein

gu:lranteed h}? it. What these Tigi‘:l‘s do depend on is the law of the
]Ell'll:l,.Fﬂ:l::dﬂI'I'l of the person, freedom of speech, freedom of public
meeting have not had to be declared; they exist simply because
Ih'ﬂ‘}f do not offend the law, though it is quite nsual to speak of them
as ‘common law’ rights. Because the right to personal liberty was
being set aside by the Stuarts, Parliament had to provide the means,
through habeas corpus, by which the individual could vindicate it,
and followed this later by allowing him to sue for damages upon
wrongful arrest or false imprisonment and for assault where illegal
restraint is alleged to have been imposed. The freedoms of speech
and of public meeting are not thwarted by the laws concerning
libel, slander, sedition, blasphemy and unlawful assembly, for
these merely aim to stop abuse of them. Moreover, disputes
between the private person and the official have been decided in
the courts, which have simply extended the principles of law (that
is, have implemented the ‘rule of law’) to determine the respective
rights of the citizen and the Crown.

Hence, the constitution is the result of the ordinary law of the
land, for its general principles have evolved from the rights of
individuals as upheld by the courts in specific cases. This 1s in
marked contrast with many a written constitution in which the
rights of the individual are declared. But suth rights are no less
secure in Britain. In fact, as Dicey points out, at the height of the
Revolution in 1791, when the French constitution prm:]:limr_d
liberty of conscience, frecdom of the Press and the right of public
mfetms the people of France found them to he extremely pre-

carious.

RECENT CRITICISM OF DICEY'S EXPOSITION
In recent years there has been some controversy as 1o u.'h-_-thcr_
the ‘rule of Jaw' ought to be accepted as an essential prlr{i_:plie 0
iti . sion The chief eritic has been Sir W, Tvoe

the British constitution =

Jennings (The Law and the Constitution), who attacks Dicey’s views)
on two main grounds.
importance of imdieidual rights

1 i k
tomstifulion 15 i scholarly waork, |
A Jarsses-faire 11i1|'|r|=:r:|ﬂ|'., atil

1) The analysis m_'fr—s.rrr!sm the

Although Dicey's Law of the €
interpretation ends to be subjective.

I &
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Previnded when the st edition was published in 1885, Dicey him-
sell wan i Libey by wid also o lwyer steeped in the principles of the
vhmimon law. The whole background of his thinking, therefore,
II'11:||:.'r| o crnphinnine the importance of the individual, the holder of
cervn unalienable rights which the Government should not
lringe, His exposition would have placed less stress on individual
”I:|_ITH had he allowed for the possibility of a new political philosophy
which considered that the State should undertake public service
lunctions, and not mercly those of public contral,

A planned economy and a *Welfare State’ necessitate the grant
T}f discretionary powers to povernment officials. A tenant, for
mstance, in the interests of efficient husbandry, may be dis-
possesscd of his land, while, in order to build schools and hospitals,
construct new roads, clear slums, and plan the lay-out of towns,
houscs and shops may be compulsorily acquired from the owners
and then demolished. Government officials, moreover, come into
much more frequent contact with the individual, and persons are
naturally prone to question the decision of the authorities when they
feel it has affected them adversely. To settle these disputes it has
been necessary, as we saw in chapter 21, for Parliament to establish
a complex system of administrative tribunals outside the system of
the ordinary courts and following a different procedure. As regards
the second propesition in particular, Jennings takes Dicey to task
for failing to recognise that administrative law, a!thclmgh relatively
insignificant in comparison with the comprehensive system of
‘droit administratif' in France, did exist and had existed for many
centuries in England. In Henry V1 I's reign, the Statute of
Sewers had permitted various Commissioners for Sewers to rn_ai-:e
rules and to try offenders in their own courts. Even before Dicey
was writing, these powers werce hcginmng to increase, such bodies
as railway companies and municipal authorities excrasing th.ﬂ
right to m_aku their own bye-laws and regulations. Thu. qulu:
Health Act, 1875, for example, gave the urban and Turﬂl sanitary
authorities many powers o coerce, prr}'l..’it-iliﬂnﬁ "‘"fl”"'I{ had cor-
siderable significance for the age of the ‘public service” State which

it inaugurated,

{1] The assertion rtllr the third Jr,rr-,'gm;ﬂr}m {heat Hhe constiuion rllf‘ll""-r"HrJ"-'

on the laww is unjusiified
If we were toask the question, ‘On what does democracy depenid
[}
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404 THE BRITISH CONSTITUTION

in the Britich constitution?' Dicey would reply that it rests on the
rule of law, since this means that the courts will apply remedies g
ensure that no authority can continue to e:-:cec:d the powers granteg
to it by the law, Sir Ivor Jennings disputes this, arguing as follows,
Obviously, the rule of law does not mean simply that t_here is law
and order, for this existed, for example, under Louis XIV, ap
absolute monarch. The courts merely enforce the law as it exists,
but there is no guarantee that it will be ‘good’ law. In Britain,
because Parliament 1s sovereign, it can make any laws it likes,
Extensive powers can be grantﬂd to the IGHVEITIIH'!ET'II to order
the individual's way of life and to appropriate his property. This
was done, in fact, in both World Wars, by the Defence of the
Realm Act, 1914, and the Emergency Powers Act, 1939. Parliament
could even strike a mortal blow at democracy by abolishing free
clections. Moreover, where it does not like the way the courts
interpret its statutes, it can pass further legislation, No rule of law
can restrain Parliament, and hence there would be more justifica-
tion in regarding the supremacy of Parliament as the fundamental
principle of the constitution. In any case, Dicey’s propositions
encounter so many difficulties that any attempt to give a precise
definition to the term ‘rule of law’ 1s undermined. The most we
can do is to indicate certain notions which it implies. These are
that governmental powers must be distributed and determined by
reasonably precise laws, and that in matters of government there
must be liberty and equality for all citizens. In essence, however,
this represents little difference from an analysis of ‘democracy -
Neither the ‘rule of law’ nor the ‘separation of powers’ guarantees
democracy; they are simply the concomitants of it. Dicey's argu-

ment gets nowhere, since the way in which he attempts to separaté
the law and the constitution is quite impossible,

Tg RULE OF LAW TODAY

b iey's anaiysis- of the rule of luw Exilcd, Jennings consider®
t_:::.ﬁ:‘t}:e w:% sulhjtct:twe in his approach, his propositions merely
criticismrﬁ th rul ¢ of policy fn'TLWhi_gg"r Yet we cannot take tfflﬁ
period, the ﬁrsi :;.:_Wt:-rd‘ Jennings too was writing n 2 -E-LL:mI
in 193;, before 'tJ-u;I rlﬂrli o Tﬁfﬂ Latw and the Constrtution apped ring
by dictatorship had ;a '?ﬂﬂﬂlng g consequences of go crimh'r.ll
first two propositio EE; ully appreciated. His eriticism of Diee! °

positions shows that there are difficulties in trvins ™
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v ; £y :
BIVE Lo el precision o the rule of law, On the ather hand
Vagrueness o :

vonn prool of non-existence, T'o acee ings’
slence, ACcepl Jenning
VIEwy ny F J j?-.

development of | 1AW nas had no great prﬂrllnual_ ::I_h-ct on the
; e mstitstions_and that it has similarly little
|It”l|f_'lll.:1' on the constitution 1!HI:I}'.
E{l_ml l:h.m 1% 100 80, Mt:ililiﬂ;lliunﬁfmay have tn be made to Dicey's
{;:;[qum.l I_”,”HJ“ EI“I.I-:'-.I.:' for the development of the mml-::rln State, but
hamic ideas which they express_have been, and still are, viery
Ff.:ill 1 I.}'I_I:II‘ infuence on government As H.'j.{ill‘ﬂ.‘i the first j:'ll'ﬂ]‘mﬁi"
tion, ordinary civil and criminal law procedure continues to follow
4 pattern consistent with his deseription, and it would be intoler-
able if it were otherwise, In these matters, no pergon is allowed to
act :lrhitr:ari]}", and punishment can only follow a breach of the law
established in a preseribed manner in accepted courts of law.
Personal liberty is protected by the writ of habeas corpus, by the
possibility of seeking damages for false imprisonment or of
prosecuting for illegal restraint, and by the right to ask an appeal
court to set aside a judgment which has not been arrived at
according to the prescribed procedure and the rules of ‘natural
justice’ — open hearing before known judges, equal opportunities
for each side to state its case, the application of established
principles in reaching a decision,

But while civil and criminal law arc administered in the same
hey were in Dicey's day, the acceptance of gnvern.m.r_-nt
planning and the Welfare State has led to t?cpalrtures from D;cu;,rl'.r.
proposition, Criticisms of delegated 1cgmlatlc3n were made in
chapter 20, The essence of Dicey's rlulu of law is certainty for the
individual, but the number, complexity and frequency of change of
orders and regulations make it difficult for t.hu |r1¢:||v:r!||a] to know
exactly what the law is and thus to plan his actions so as not to
hreak it. Spgeial tribunals have also been developed :m-:llthr: discre-
tionary powers of government departments :_::-:ttndud in order o
assist the administration of the public serviee ht:flt:.- (see chapter zr}.

Yet these developments do not invalidate Dicey's first proposi-
In fact, they make its recognition cven more esscntial,
yard-stick of their ultimate desirability,
aw which led tn the

spirit as t

tion.
mmpcl]ing it to be used asa
Thus it was the spirit expressed by the rule of | .

assing of the Statutory Instruments Act, 1:;,_;1‘1, and the sctuing up
of the Franks Committes, 1gee. It was this same spiri which
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ﬂ[]uws and rcqui]‘cs the Courts, when f:xuminin;,l; the actinns til e
exccutive, to look further than mere '-‘iul"ﬂrﬁ‘f“'i legality ang |,
decide whether the prnccdurﬂ has been carricd out fairly :”M.
indeed, as in the Enfield School affair, 1967, with duc []r"J]Ffﬁ_-|.,:.
of motive, Concern for the maintenance of the rule of law also e,
behind the watch which is kept on Parliament’s grant of ;js.
cretionary powers in order to ensure that the parent Act lays dowy,
the general lines upon which they shall be exercised 5o that the
courts can restrain any attempts o £x ceed them,

In the same way, there are exceptions to Dicey's second proposi-
tion. There can be no complete equality before the law while rich
persons are able to engage 2 better counsel than poor persons,
though here again the Legal Aid scheme has done something to
remedy this defect. Nor 1s everybody amenable to the ordinary
courts. Both Houses of Parliament punish for breach of privilege,
Foreign diplomats are exempt from the English courts. Separate
callings, such as the Law, Church, and Armed Forces, have their
own procedures. Moreover, such officials as the police, health
inspectors, and local authority welfare officers, have rights not
possessed by other persons. These raise no constitutional difficul-
ties, and Dicey was merely emphasising that they were liable to the
courts for any excess use of their power, though, as Jennings
ohserves, this is but ‘a small point on which to base a doctrine
called by the magnificent name of the “rule of law™ ".

Nevertheless, although the rule of law may not exist 1n the form
of Dicey's static doctrine, the term gives expression to 2 concept
which is generally accepted by people irrespective of personal
political views. The idea is best defined in the following conditions.

(1) The freedom of the individual must be restrained only under the
authority of the law
The Government and its officials are no more free to act putside
the law than anyone else, Parliament can change the law, but this
does not "L'l{:lllﬂlE the principle, provided that the individual, through
his legal adviser, can be reasonably aware of what the law is. He can

then plan his . R
20 wishes, conduct accordingly and seek to modify the law if 1"

Moreove S
dia:rctf:::r' a distinction must be drawn between arbitras! and
rule of law E] P[;::::E' Il?ﬂ_rﬂrmur are a complete violation of the
Jdurt - lﬂmlnlﬁltringthe law are then also rn:s-]:lDlL""H':
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THE RULE OF LAW 407
for making it and punishing breaches of it Discretionary powers
are, hnwm'ur, necessary (o some [II._‘I_'.r['L' iy all societies “l'l-dl in the
madern State, are vital, T'hus, if Parliament entrusts a minister
with the task of providing for the defence of the country, 1t must
allow him discretion in aequiring land for rocket sites, training
areas, et The result may be that individuals cannot make plans
with complete eertainty, but should the Government be unable to
promise them defence against enemy attack, they have no guarantee
in any case of what may lie ahead, The essential meaning of the
rule of law is maintained il discretionary powers are felt to be
reasonable, to be clearly defined as to the manner in which they
ﬁhu;l be exercised, and to give due consideration to the rights of the
individuals likely to be affected. Thus Parliament must have
adequate control over delegated legislation (for the courts can
invalidate only those acts which are ultra vires), and individuals
must receive fair compensation when their property suffers through
the use of discretionary powers,

(2) Justice must be regarded as an end in itself

In the ordinary courts, it is clearly recognised that decisions
must be given in accordance with the law and not the necds of
policy. To this end, judges have been made independent of
politicians and administrators. But a strict watch must be kept on
administrative tribunals. While they need not follow the exact
procedure of the ordinary courts, they must inspire confidence in
their impartiality by having neutral judges and observing the rules
of natural justice. Generally they work well and, as we saw 1n
chapter 21, reforms have been made to secure greater adherence
to these prim:ip]:a. ‘ »

One final question concerns Dicey’s third proposition. Is there
any justification for his assertion that tlwl constitution is the n.-:mlh
of the protection given by the law to the rq;htst of llml.n'uiu-.flsi' Ohr 15
Jennings’ opinion correct, that our f:uns.nt-EH::un is not dependent
n the rule of law but on the prevailing political 11I1|]ulnz-'.:}|:1|1}' of the
British people? Here again, we l:'lfmi-‘uilllt't' tlhm |_hu weight of argu-
ment still rests with Dicey. Jennings 18 r:!ﬂn mn Ilslut. in the h?ml
analysis, the attitude of the British people is the ultimate gunnlnl-.m
of their freedom. No institutional nrr|=||'|gu1m:|.ﬂ.:;. such as Parha-
ment or elections, can guarantee it, for unless citizens are |m=11:11.'ml
to resist, unscrupulous Governments can amend the law to abolish
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Parliament and elections. The rule of law itsell is valueless jf ),
laws made are not consonant with what the people really wap,
As Judge Learned Hand, the American lawyer, says: ‘Liberty |je,
in the hearts of men and women; when it dies there, no constiyy,.
tion, no law, no court can save it’ (The Sprit of Liberty),

But Jennings' weakness rests in his failure to stress that a parg of
the philosophy of the British people is fundamental and enduring
When we reflect on what every man really hﬁld_ﬁ dear — the right
to plan and live his own life free from unt:lur{ mtﬂrfﬂrﬁnm_: — the
change to the public service State which Jennings emphasises can
be regarded simply as progress towards this main aim and, in any
case, merely as marginal. At heart the British, indeed all peoples of
the free world, feel deeply regarding the importance of the
individual. This is a principle which goes far back into their
history. It is central to the Christian religion, upon which they have
been nurtured. It is implicit in the maintenance of human dignity,
to which they firmly adhere. It is essential to their concept of
civilisation, for a civilised man must be able to cultivate some
independence of spirit and be secure in the freedom to observe,
read, think and speak.

The true philosophy, Lord Lindsay considers, is illustrated in
Colonel Rainshorough’s ohservance in 1647 : ‘I think the poorest he
that is in England hath a life to live as the richest he.” Upon this
Lord Lindsay's comment is: “That seems to me the authentic note
of democracy. The poorest has his own life to live, not to be
managed or drilled or used by other people. His life is his and he
has to live it. None can divest him of that responsibility’ (The
Essentrals of Democracy).

So long as men accept this as the aim of democracy, they will
cherish certain fundamental rights, and it is upon these that the
constitution will be built. Neither the rule of law, nor any othef
pﬂnFIPEE of the constitution — free elections, the supremacy of
Parliament, the separation of powers, the right to criticise the
G“"'—"“mﬂﬂt—lﬂﬂn. on its own, guarantee the preservation o
democracy against arbitrary government. But, in conjunction with
these, the rule of law, by its insistence on governmental power®
being _d“.ﬁ""‘j: affords that certainty to the individual which ©
essential if he is to be free to lead and plan his own life,
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